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HOUSE OF DELEGATES MEETS IN COLUMBUS AND 
TRANSACTS IMPORTANT BUSINESS 


President Stinchfield 


New Constitution—Large Part of 


Legal Profession 


Calls for Serious Use of the Magnificent Machinery Provided by the 
Program Devoted to Discussion of Conditions Affecting 
Resolution Adopted Favoring Dual Method of Appointing Judges, with 


Provision That Judge Shall “Run on His Record” or Be Eligible for Reappointment—House 
otes for Appointment of Special Committee to Consider a Study of the Economic Condition 


f the Bar 


Significance for Legal Profession of Growth of Government Bureaus and Com- 


issions—Proposed Legislation Considered—Certain Measures Approved and Others Rejected 


Section Chairmet 


House 


[ was said wit special emphasis, but it was 
| perhaps the most significant sentence uttered 
during the meeti1 Mr. Smith of New Jersey 
id it in the cours¢ he discussion of the report 
Committee Admiralty and Maritime 
was “T can’t conscien 


the 
aw. and the sentenc 
iously do that to! 

There 
ive provoked sn 
irt of the speaker 


nstituency.”’ 
when such a would 
is indicating a lapse on the 
» the vocabulary of politics. 
time it did not. It was received as a per 
fectly natural expre of the responsibility which 
as been members of the House 
f Delegates. It representative body—trepre- 
entative of the legal profession—and those pres- 
nt accepted th haracter as representatives 
inreservedly and ted on that assumption. The 
eople back home the first time, officially at 
least, were making opinions heard. The sen- 
tence recorded an ¢ psychological change. The 
House of Delegates ad “found itself.” 

President Stinchfield made no set speech. He 

might have been lling a Board of Directors to- 
gether at the ops with his informal 
manner and brief remarks. Later in that session, 
e spoke a little more at length, about the new 
machinery which the reorganization of the Associa- 
tion had provided, and the duty of the Bar to take 
t seriously and make the best possible use of it. 
He also touched upon the problem of public rela- 
tions, to which the Board of Governors had devoted 
ittention at the Columbus meeting. “The public,” 
e said, “ demanding that we live closer 
to them and understand them better, and I wish, 
gentlemen, the time might come when there would 
be such clinics throughout the United States that 
no man, woman or child, would go without the oc- 
asional advice of the many successful law- 
vers who make up the American Bar Association 
ind the State Bar Associations, and that all the 
work for those who cannot afford to pay would not 
have to be done by Legal Aid alone.” 

The most concrete and important result 
reached under the more general part of the pro- 
gram was the resolution in regard to judicial selec- 
tion and tenure. The subject has been before the 
Association for ( thods of selecting 


was remark 


This 


assumed | the 


session, 


seems tft 


very 


3etter m¢ 


and Committee Chairmen Respectively Hold Conferences and Report to 
Committee Recommendations and House Decisions 


and retaining competent judges have been an essen- 
tial part of the National Bar Program. 

Important decisions, positive and negative, were 
reached with reference to the more concrete mat- 
ters that came before the House. It decided that 
it was inadvisable at present to carry out the Serv- 
ice Letter project; refused to recommend passage 
of the so-called Wagner bill, with reference to 
practice before Departments, etc., which the Com- 
mittee on Unlawful Practice of the Law opposed 
on the broad principle that the regulation of the 
practice of the Law was the business of the Courts; 
recommended reenactment of the Connally Bill, 
regulating interstate transportation of petroleum 
and its products, and a two-year extension of the 
Oil States Compact for conservation of oil and 
gas; postponed action on recommendation of the 
Committee on Admiralty and Maritime Law, relat- 
ing to liability of shipowners in case of accident 
at sea, until the Kansas City meeting; authorized 
the Committee on Administrative Law to prepare 
a bill for the creation of an Administrative Court, 
for consideration and definite and final action at 
that meeting; and did numerous other things, 
which will be found in the summaries at the head 
of the proceedings of each session and more fully 
set forth in the proceedings themselves. As the 
presiding officer at several sessions at which these 
matters were considered, Chairman Morris special- 
ized in detecting any possible vagueness in pro- 
posals and in insisting that they be made entirely 
definite. 

The Board of Governors held several meetings 
during the week and transacted important business. 
It decided that the forthcoming Annual Meeting at 
Kansas City would be held during the week be- 
ginning Sept. 27. It considered Section and Com- 
mittee recommendations and passed them on to the 
House, with or without recommendation as seemed 
advisable. It voted for the creation of a Special 
Committee to study the whole problem of the pub- 
lic relations of the profession and to report at the 
May meeting; and for the creation of a Special 
Committee on Federal and State Security Laws and 
Regulation, or some other appropriate title, as pro- 
posed by Mr. Seymour M. Heilbron, member of the 
Pennsylvania Securities Commission, at both Bos- 
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ton and Columbus. It elected three members of 
the Board of Elections called for by the new plan 
of organization, went thoroughly into the financial 
conditions of the Association, heard reports of of- 
ficers, provided for a committee to make a general 
survey of the work of the Sections and Commit- 
tees, and transacted much other business of an ad- 
ministrative nature. It decided that its May meet- 
ing should be held at the Mayflower Hotel, Wash- 
ington, D. C., beginning Monday, May 3. 

The Columbus and Ohio Bars were unremit- 
ting in their hospitable attentions to the delegates. 


First 
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There was a “speechless” dinner, all sorts of in 
formal social gatherings, and adequate provisions 
for giving the delegates and their ladies a too briei 
glimpse of the many attractions of Ohio’s capital 
city. Mr. Henry S. Ballard was chairman of the 
committee of the Columbus Bar which had thes« 
matters in charge. The American Bar Association 
dinner, given at Dayton by the Ohio Bar Associa 
tion in connection with its mid-winter meeting in 
that city, was a particularly enjoyable affair. Fur 
ther details concerning it will be found in the report 
of the Ohio Bar Association meeting in this issue 


esslon 





President Stinchfield calls meeting to order. Ad- 
dresses of welcome and response—Credentials Commit- 
tee reports, recommending recognition of the voluntary 
Louisiana State Bar Association, and settling other im- 
portant questions—President Stinchfield appeals to 
Delegates to make serious use of the valuable machin- 
ery the Association now possesses, and says public ts 
demanding that Bar be more socially-minded—Draft of 


to order. President George R. Murray, of the 

Ohio State Bar Association, cordially welcomed 
the delegates for that organization. He called par- 
ticular attention to the fact that the Ohio Bar As- 
sociation, which would be holding its midwinter 
meeting at Dayton during the last three days of 
the week, would give what was known as an Ameri- 
can Bar Association Night Dinner on Thursday 
evening. All were invited. Free transportation 
would be provided. 

Hon. John W. Bricker, Attorney General of Ohio 
and President of the Columbus Bar Association, 
added a word of welcome in behalf of the local Bar. 
Mr. Bricker congratulated the delegates on the 
new opportunity presented to the American Bar for 
study, research and constructive development pre- 
sented by present conditions. 

“If this Anglican system of law is to continue 
and is to expand, to bring the benefits and blessings 
which it has to our people,” he said, “it will be 
because of the proper adjustment of the citizen and 
his business in these new relationships, and in that 
program the bar is going to play just as vital a 
part as it did in the early days of the expansion of 
the Anglican system, as it did in the formation 
of the constitutional system under which we live.” 


Mr. Gay Responds to Addresses of Welcome 


Pre orter. P STINCHFIELD called the House 


Mr. Thomas Benjamin Gay, of Virginia, re- 
sponded for the assembled delegates. He had not 
come to make a speech, citing a similar remark 
which he ascribed to Mark Antony on the occa- 


Rules for House considered and discussed—Provision 
for Coordinating Committee to survey conditions and 
report to House eliminated, on ground such committee, 
if it was desired to have one, should be a general com- 
mittee of the Association, and the members named by 
the President—Modification in draft permitting some 
what easier amendment of Rules adopted—Rules then 
approved as a whole. 


sion of a visit to Cleopatra. But he thought some 
comment upon the constitutional objectives of the 
Association would be a fitting means of focusing 
attention on the purpose of the organization. After 
touching upon the objectives, as set forth in the 
\ssociation’s new organic law, he concluded: 

“In the creation of this House as a means of 
giving expression to and making articulate our ob- 
jects and aims, our Association is in a measure 
embarking upon uncharted seas. Where then could 
we have been more fittingly called together than in 
the city which bears the name ‘Columbus’? 
Columbus, the gallant mariner, found a star by 
which he steered a course safely to our shores 
May we, therefore, in this city which bears his 
name, begin successfully a labor which will lead to 
the discovery of new means for accomplishing old 
ideals, ideals worthy of the liberty for which our 
forefathers fought and died, and which we may 
make live in a land where love of liberty inspires 
respect for law.” 

Credentials Committee Reports—Representation 
Problems 

The report of the Credentials Committee was 
received and filed. Forms of credentials for dele- 
gates representing State or Local Bar Associations 
and affiliated organizations of the Legal Profession 
had been prepared and were annexed to the report; 
also forms of Certificates of Compliance by Local Bar 
Associations, Application for Approval of Affiliated 
Organizations, and Certificates of Election of Presi- 
dent or Chairman of other organizations entitled 








PROCEEDINGS OF First SESSION OF HouUSE OF DELEGATES 7 


. 





‘<-officio to represent such organization in the 
ouse of Delegates 
“The question of the right of a local Bar Associa- 
against the right to repre- 
Association whose dele- 
prior to the qualification 
has arisen in a number of 
“The committee has en 
question for the time being 
State and Local Associations 
ngement whereby in the case 
ion clearly entitled to repre- 
Association defers the ap- 
delegates in anticipation 
\ssociation in seeking ap- 


m to representation 
entation of a State 
ites have been selected 
the local associa 
ises,” the report stat 
eavored to settle 
requesting that 
yllaborate in an art 
the Local Associat 
entation, the State Bar 
ointment of additional 
action by the local 
oval and selecting a delegate 
As to the Louisiana situation, the report said: 
Che Committee has followed the action of the tem- 
rary committee according recognition and ap- 
roval to the Louisiana State Bar Association, the 
rst State Bar Association in that State, as against 
ie later State Bar Association organized under a 
oulsiana statute From the submitted, it 
oes not appear t the latter organization is a 
elf-governing bar association inasmuch as it is 
overned by | of governors elected at a gen- 
ral public election and under such restrictions as 
tend to make it ibject to legislative and execu- 
tive mandate. The aproval of this action by the 
House is requested 
The 
vates be 
sociation and one 


Bar 


facts 


a boar 


committee recommended that two dele- 
1 to the Massachusetts Bar As- 
lelegate to the Law Society of 
Massachusetts, on the showing made that both 
vere bona fide Statewide Bar Associations. It had 
ruled, in connection with the question of representa- 
tion of the Michigan State Bar Association, that the 
constitutional pri on that the number of lawyers 


accredite 


Kay Hart 
GEORGE R. MURRAY 


President 


Ohio Bar Association 





in a State should be determined by the last pre- 
ceding Federal census, furnished a practical yard- 
stick by which the number of lawyers could be 
readily fixed and determined and should not be 
changed. It had been suggested to the committee 
that recent tabulations made by the State Bar 
showed that there were over 5000 lawyers in the 
State, whereas the last Federal census gave them 
only 4507. 
Ten Large Local Associations Approved for 
Representation 


The committee had decided that the Federal 
Communications Bar Association was not a national 
organization of the legal profession within the 
meaning of Section 7 of Article V of the Constitu- 
tion, and it therefore did not approve of its applica- 
tion for representation in the House. Resolutions 
accompanying the report approved ten of the larger 
local Bar Associations as entitled to such repre- 
sentation, and the Federal Bar Association and 
the Association of Life Insurance Counsel as en 
titled to representation as affiliated organizations. 
These and other resolutions attached to the report 
were adopted. 

Mr. Clarence E. Martin, of West Virginia, an- 
nounced the death of Douglas W. Brown, State 
Delegate from West Virginia, and asked unanimous 
consent for the introduction of a resolution extend- 
ing the sincere sympathy of the House to his widow 
and children. President Stinchfield announced that 
the resolution would be made a part of the record 
of the House. Mr. W. Conwell Smith, of Mary- 
land, rose to announce the death of Mr. Burdette B. 
Webster, originally chosen to represent the Bar 
Association of Baltimore City and to ask unanimous 
consent for the adoption of a resolution of sympathy 
to his widow. The resolution was also ordered 
spread upon the record. 


President Stinchfield Calls for Practical Use of New 
Machinery 


President Stinchfield at this point made some 
observations on the feeling of the public as to the 
profession, the change of attitude on the part of 
many lawyers as to their own responsibilities as 
members of the Bar, and the need for seriously 
striving to make the new and valuable machinery 
which the Association had given to the profession a 
practical instrument for the realization of its ob- 
jectives. 

“Your current President, the President for each 
year,” he said, “has a little opportunity, more than 
the rest of you, to see the lawyers of.the United 
States and know a little bit of the influence, or lack 
of influence, those lawyers have, on the public. He 
moves around a great deal. He may mistake the 
feeling now and again. But may I say to you that 
with that experience I have had—and I think | 
quite well recall it is merely a replica of what your 
preceding President had—I am sure there is a very 
real seriousness in not merely the minds but in 
the hearts of lawyers throughout the United States. 

“I presume there are those of us who may think 
that our establishment of coordination has been the 
instrument for the creation or the increase of that 
seriousness. I think it would be better to call it a 
coincidence. I think there has been a change, a 
feeling of desire of change, among lawyers of late 
which makes this new instrument of which we may 
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now avail ourselves valuable, but I think this new 
machinery we have has not been the cause of 
the seriousness which I find. Unless we con- 
tinue in that spirit of seriousness, this new ma- 
chinery will be of no avail, but if we will use it and 
if we will really believe that there is a new spirit 
among lawyers, or—I think, perhaps, it is more 
accurate to say—a desire for a new feeling among 
lawyers, a desire that the public understand us 
better and like us better, we can make of this new 
set-up something worth-while. But all the machin- 
ery in the world and all the opportunity in the world 
will be utterly valueless, if there isn’t in us a de- 
sire for improvement. 

“Again, please understand, I am speaking in 
entire humility. I appreciate there are innumerable 
lawyers who believe that our ideals are high enough, 
that our actions are idealistic, that we live by all 
the idealism that is necessary, but I think there are 
others of us who haven’t quite that notion. 


Public Demand for More Social-Mindedness 


“The public is demanding some change. I hope 
that the feeling that stirs in lawyers comes not as 
an echo of what the public feels and has said but 
because of our own innermost feelings. The pub- 
lic seems to be demanding that we live closer to 
them and understand them better, and I wish gen 
tlemen, the time might come, when there would 
be such clinics throughout the United States that 
no man, woman or child could go without the oc 
casional advice of the very many successful law- 
yers that make up the American Bar Association 
and the State Bar Associations, and that all the 
work for those who cannot afford to pay need not 
be done regularly only by Legal Aid. 

“Even that is more than I intended to say, but 
humbly as I mean to express myself and as I mean 
to tell you I feel, I should still not be satisfied 
if I hadn’t tried to give you a little of the feeling 
I have gotten in the last four or five months trav- 
eling about the country, of the intense desire, inar- 
ticulate frequently among lawyers, to do a better 
job for the profession and a better job for the 
United States, and the insistent demand of the 
public that we be more social-minded.” (Applause. ) 


Nominations for General Officers Presented 


Mr. George Maurice Morris, Chairman of the 
State Delegates, reported that they had unani- 
mously nominated the following for general officers 
of the Association for the next year. 

For President, Arthur T. Vanderbilt, of New 
ark, New Jersey. For Secretary, Harry S. Knight, 
of Sunbury, Pennsylvania. For Treasurer, John H. 
Voorhees, of Sioux Falls, South Dakota. For mem- 
ber of the Board of Governors from the Third Cir- 
cuit, Joseph W. Henderson, of Philadelphia, Penn- 
sylvania. For member of the Board of Governors 
from the Fifth Circuit, David A. Simmons, of Hous- 
ton, Texas. For member of the Board of Gov- 
ernors from the Ninth Circuit, William G. Mc- 
Laren, of Seattle, Washington. For Chairman of 
the House of Delegates, George M. Morris, of 
Washington, D. C. 

Each nominee’s name was greeted with ap- 
plause. 

Then came consideration of the draft of rules 
for the House which had been made by the Com- 
mittee on Rules, of which Mr. Morris was Chair- 


HON. JOHN W. BRICKER 
President, Columbus Bar Association 


man. In presenting the draft Mr. Morris made the 
following explanatory statement: 

“Moving to the report of the Committee to 
Draft the Rules, you have all received a copy of 
the proposed draft. You have also received a cop) 
of the explanation made by the members of the 
Committee with respect to the philosophy which 
underlay the draft submitted. 

“In general, it may be said that there are two 
methods of setting up rules for the governance of 
our body. One of these was to be very simple 
and have only a few rules, permitting us, as we 
proceeded, to work out the other rules that we 
needed. If this House were a body which met 
continuously for any period of time, that method 
obviously would have been the method to follow 
But the fact is that, probably with the exception 
of this meeting here and now, the meeting of the 
House of Delegates will be an annual affair only, 
mixed in with a great many other considerations, 
attractions, and interests which draw the attention 
of the members from the work that is in the House 
of Delegates. 

Procedure Followed by Committee on Rules 

“Our membership will be changing rather rap 
idly when you consider the number of sessions we 
have. In view of those circumstances, it seemed to 
the Committee that the wise thing to do was to 
sit down and anticipate as many eventual situations 
as we could and provide for them. The value of 
such a procedure is that we have, if for no other 
use, a good point of departure. 

“In these rules many suggestions are made 
which are merely matters of taste. You take, for 
instance, the question of when one may move for a 
reconsideration of a motion that has been carried 
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uu can say that 1 nsideration must be moved 
carrying of the motion, 
reconsideratio1 st be m« that session, 
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Motion to Adopt Committee Report as a Whole 


Mr. Massachusetts, thought it 
idle to go throug business in that way. Every- 
ne had read thi ; suggested. He moved that 
e be adopted as a whole. 

XI, in the 
Letter Board,” 
It had been 
but subject to a 
That Board 


( Cont t 


he report oi the mmitte 
Chairman M 


which d it - ice 


iat Rule 
iad been withd1 by the committee 
nserted for p cK 
report from tl rd of Governors. 
would make the House suggesting a dif- 
ferent mode of dure, which would no doubt 
e found more acceptable. As to the proposed Rule 
XII (in the lraft), dealing with “Nomina- 
tions and | ” the committee had 
eliminated the | sion that “The House may in 
its discretion ré iny nomination made by the 
State Delegate li that a new nomination 
be made l State Delegates.” 
[The reason fot as suggested by 
Mr. Thomas |! min Gay, of Virginia, that the 
provision ra ision of the Consti- 


tution nethod of nom- 


nvenience 


spec 
ination 
The next nge the committee in 
the printed airman Morris continued, was 
in Section (f Rule X—the rule dealing with 


, . 
made Dy 


“Committees of the House.” The Section provided 
that the “Coordinating Committee,” which should 
consist of seven members, should have “the power 
and duty to make recommendations from time to 
time as to the work of the House and the Asso- 
ciation ; to make recommendations to State and Lo- 
cal Bar Associations, to affiliated organizations of 
the legal profession and to members of the Bar.” 
The Rules Committee desired to eliminate the refer- 
ences to State and Local Bar Associations, affiliated 
organizations and members of the Bar. The Co- 
ordinating Committee was simply a Committee of 
the House, had no authority as a Committee of the 
Association, and could not properly make the rec- 
ommendations in question. 

Mr. Nathan William MacChesney called atten- 
tion to a provision of Section 6 of Rule III with 
regard to the time that Chairmen of Sections take 
their places as members of the House. “After some 
little discussion a slight change was made in the 
draft to make it clear that such Chairmen would 
become members only at the conclusion of the An- 
nual Meeting of the Association. 


Spirited Discussion of “Coordinating Committee” 


The “Coordinating Committee,” as provided for 
in Subdivision (f) of Rule X was brought to the 
attention of the House by Mr. Arthur T. Vander- 
bilt, of New Jersey, and became the subject of a 
spirited discussion. It seemed to him that this 
committee was an entirely different type of com- 
mittee from those mentioned in the earlier part of 
Rule X. All the other committees properly related 
to the work of the House of Delegates. This com- 
mittee, on the other hand, even in the revised form 
stated by the Chairman, dealt not only with the 
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work of the House but with the work of the entire 
Association. 

“In other words, as I view it,” Mr. Vanderbilt 
continued, “it is a committee with a roving com- 
mission that would, under the wording there sug- 
gested, have the right to go into the work of any 
committee, standing or special, any Section, the 
work of the Board of Governors, or the work of 
the executive officers. It seem to me that 
the House of Delegates as such does not have the 
power or jurisdiction to create a committee with 
such broad and undefined powers 

“T not only question the constitutionality of it, 
viewed in connection with our Constitution and By 
Laws, but I question the wisdom of it. I can 
readily conceive that it might be possible, if it 
should ever arise, that you might have a President 
and a Chairman of the House of Delegates who 
were not working in cooperation, and a committee 
might be appointed with these broad general pow 
ers that would work in entire conflict with the 
work of the executive officers and the Board of 
Governors and that we might have a rather chaotic 
condition prevailing. 

“I would therefore suggest, and I merely offer 
it aS a suggestion, that this committee be elim- 
inated, and if it should be desired to provide for 
such a committee, that it be made a part of the 
organization of the Association either as a Spe- 
cial Committee or a Standing Committee.” 

The speaker also called attention to the fact 
that under the old Rule XIV this and the other 
committees could only be abolished or have their 
form changed after twenty days’ notice to each 
member of the House and by a vote “of two-thirds 
of those members who have responded to any roll 
call at the meeting of the House for which the 
notice of amendment was given.” On the other 
hand, all of the Standing and Special Committees 
provided for by the Association’s By-Laws could 
be amended or altered by a majority of the mem- 
bers present. They were thus setting up a much 
more stringent method for amendment than that 
for the By-Laws, and he thought that it was a mis- 
take as making for rather.an inflexible procedure. 

Mr. Charles A. Beardsley, of California, pointed 
out the existing procedure for the constitution of 
committees of the Association. Standard Commit- 
tees are created by the By-Laws, Special Com- 
mittees by the Board of Governors or the House 
of Delegates and are appointed by the President. 
Now here was a proposal for a general committee 
of the Association to be created in a different way 
and to be appointed by another officer. He opposed 
the suggestion and supported Mr. Vanderbilt’s 
motion. Mr. Guy R. Crump, of California, a mem- 
ber of the Rules Committee, said the suggestion 
had not been made to that committee, but he was 
impressed with the argument for eliminating the 
subdivision. If a Coordinating Committee was to 
be appointed, it would more properly be an Associa- 
tion Committee, appointed by the President. 


does 


Chairman Morris Explains Reason for Draft 


Chairman Morris here stated that there was 
validity in what both of the gentlemen had said 
about the “Coordinating Committee.” Here again, 
it was largely a question of taste, of what indi- 
viduals thought the better way to proceed. As for 
the committee, it might properly be somewhat bet- 


ter designated, as to those activities 

Rules Committee had in mind, if it wet 
Comm.ttee on Plan and Scope. “We cal 
Coordinating Committee because one ot 
mediate objectives before the House and t] 
Association, of course, is to see that the coordina 
tion for which we arranged in Boston 

a matter of fact. No committee of th 

charged with seeing that that be don 

has 
be done, and so does the 


of Governors, of the genera 
to see that it 

Delegates, that being one of the object 
new constitution and rules. 

“Now, rather obviously, the House of Delegat 
cannot act as a whole constantly working at 
thing. What the House of 
decide the policies and direct what should 
The whole purpose of this committe: 
the situation, if you please, to report t 
what the members of that committec 
House ought to do. The House, as | 
the philosophy of the plan, is the master 
situation, matter is refe 
referendum of the members. It is quite 
as Mr. Vanderbilt points out, that you may 
time elect a person whom you will find enti 
of sympathy with this House. It is po 
you may elect any man who may be en ’ 
sympathy with this House, but by the control 
committee, the House is able to do 
likes. If some chairman of the House at 
or other, who is hostile to the president 
sociation, appoints a committee which 
trouble or exceeds its authority or seems to be 
ing some axe of his own or manifesting 
against the president, the rebuke is in the 
of the House. 


course, 


1) wr 
iJeiegates OK 


except when a 


some 


Holds House Has Right to Appoint Committee 


“The difficulty is that somebody has got to be 
thinking of the problem in rather large terms, 
body has got to be holding the thing off objectively 
and looking at it. I am quite willing to conced 
its importance—that the persons to do that ought 
to be appointed by the President, we ought to have 
them in the By-Laws, or that we ought to have 
them in the Constitution. | ll ri 


sonic 


think that is all 
Sut as a matter of taste, and I am quite sure 
constitutional matter, this House has the aut! 
to appoint any committee, to exami 
the House, what the House ought to 
rection of one of the activities of th 

As to the difficulty of amendment 
as contrasted with the procedure for amending the 
By-Laws, Mr. Morris called attention to the fact 
that the amendment of the latter was in the hand 
of both the House and the Assembly, while 
imendment of the Rules lay with the Houss« 
He thought it much easier to get a 
thirds of the members of a single body, particul 
when they knew what it was all about, than 
jority vote of two bodies, when the members! 
one knew little about the whole matter 

Mr. Robert Stone, of Kansas, was very mu 
in sympathy with the appointment of 


vote ol 


Coordi a 


ting Committee, but he thought it should be 


ap- 
pointed as a Committee of the Association, as dis 
tinguished from one which had to do merely wit 
the procedure of the House. Mr. G. Dexter Blount, 
of Colorado, pointed out that the proposed con 


mittee had no function except to act as a House 
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its findings to the House. 


saw no reaso1 the House should not have 
h a committee 


Opposes Legislation by Rule on the Subject 


Walter $ nton, of Vermont, was op- 
rule on a subject matter 
ral scope of those subjects 
lealt ther in the Constitution or 
By-Laws Le ped Mr. Vanderbilt’s motion 
ild prevail ise the work of the proposed 
mmittee was plait a function of the Associa- 
ll enough if it was thought best 
ttee, but it should be created 
y-Laws and its members should be ap- 
d by t President Mr. W. L. Ransom, of 
York, point wut that at the Boston meeting 
Coordinatin ymmittee, which had been func- 
ning for veral years had been continued as a 
ymmittee of t House without a dissenting vote. 
e situation 1 therefore, that unless some 
tion was take1 the House, either terminating 
it committee or defining and limiting its powers, 
as still in existence, with all its broad powers 
propaganda i1 half of the Association, as a 
mmittee of t House He was glad the Com- 
ittee on Rules had included the provision under 
scussion, becau t carried out his view that the 
ie for agitation and propaganda about coordina- 
n was ove! 


Mr. John Kir 1 Clark. of New York, asked 


WILLIAM W. EVANS 


Committee on Credentials 


if the basis of the opposition, after all, was not a 
mere misnaming of the committee. He suggested 
that the title which the Chairman had made use 
of, the “Committee on Plan and Scope” would meet 
practically every objection. He thought that a 
committee to view the activities of the Bar of the 
country, to make plans for and report to the House, 
was a necessary agency. He therefore suggested 
to the committee that the title be changed to con- 
form to its plain functions. Mr. Vanderbilt did not 
think that the situation was bettered by merely 
changing the name of the proposed committee. He 
pointed out the duties of supervision and report 
imposed on the Board of Governors by a previous 
section of the same Rule, and expressed the view 
that they were to a large extent the same powers 
which it was proposed to give the committee. Fur- 
thermore, if the committee were to exercise its 
powers to the full, it would supersede or duplicate 
in large measure the work of the Section of Bar 
Organization Activities. 


Section Eliminated—Issues as to Power of the 
House 


On vote, the section relating to the “Coordinat- 
ing Committee” was eliminated, 65 to 46. 

Mr. Fenton, of Vermont, offered an amendment 
to subdivision (c) of the same Rule, striking out a 
provision that the “Committee on Rules and Cal- 
endar,” prepare a calendar and order of business 
for each meeting of the House. The By-Laws pro- 
vided that the program for the Annual Meeting 
should be arranged by the Board of Governors. If 
this authority was lodged in several bodies, con- 
fusion would inevitably result. Mr. Guy Richards 
Crump, of California, said the proposal went to 
the whole question of the power of the House of 
Delegates. Why was the House created? To se- 
cure a body representative of the Bar of the coun- 
try, which should control the activities of the 
American Bar Association and practically govern 
it. There was more criticism of the arrogation of 
all the powers of the Association by the Executive 
Committee than any one thing. If the control of 
all the affairs of the Association, even to the cal- 
endar of the House, was to be put in the Board 
of Governors, nothing would be gained by the 
organization of the House of Delegates. The pro- 
vision had been debated thoroughly and placed in 
the rules intentionally. Mr. William L. Ransom, 
of New York, felt that the motion was utterly 
repugnant to the whole idea of what the House is. 
The suggestion that the House, through its own 
committee, couldn't do what it had done for the 
present meeting, viz., make its own calendar and 
its own order of business, was going in the wrong 
direction—towards putting all power in the hands 
of the Board of Governors. 

On vote, the amendment was lost. 


Criticism of Provision for Amending Rules 


Mr. Smith, of Maryland, at this point made 
some general criticism of the Rules, but especially 
stressed his objection to the provision in Rule XIV* 
requiring twenty days’ notice of a proposal to 
amend any Rule. That would result ordinarily in 
postponement of action for a long period—possibly 





*The references to Rules are to the numbers in the original 
draft, before the withdrawal of Rule XI by the Committee. 
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even a year. He moved the elimination of that 
provision. Mr. Stone, of Kansas, was inclined to 
agree with Mr. Smith. This was a deliberative 
body and it should have power to control its own 
procedure whenever it meets. No legislative body 
is bound by the rules adopted by some previous 
body. The rules are merely procedural and the 
next House, on meeting, should be free to adopt 
them or amend them as it sees fit. He did not 
think we had the right to bind the next House of 
Delegates. Mr. W. L. Ransom, of New York, op- 
posed the amendment. He thought it was based 
on a misapprehension of the nature of the House. 
He did not understand that there is a House now 
and that at some later time there will come into 
being another House, like the Congress of the 
United States. This House is a continuing body 
whose personnel will change almost every month 
of the year. In it are represented a number of State 
and Local Bar Associations and affiliated organiza- 
tions. He did not believe that the rules should be 
subject to change without notice to those organiza 
tions. 

Judge Clarence N. Goodwin, of Illinois, said 
that in a meeting we often find that some rule im- 
pedes orderly progress or that experience shows 
the desirability of changing it. Assuming that the 
House would retain its present high character, 
couldn’t we trust it with the function of changing 
its rules from time to time, whenever two-thirds of 


Second 


those present think it ought to be changed? Mr 
Crump, of California, inquired why they should 
have any rules at all, if the majority vote was to 
control procedure at all times. Mr. William R 
Vallance, of Washington, D. C., said that procedurs 
should be settled now. Those who came to future 
meetings would not want to spend the first day de 
bating rules of procedure. 
Substitute for Motion to Reject Adopted 

Mr. Clark, of New York, moved, as 
tute for the motion, that the vote required 
a rule should be two-thirds of those members pres 
ent at any session and not less than a majority of 
those who have responded to any roll call at the 
meeting of the House for which the 
amendment was given. The provision in the draft 
that the vote to amend must be two-thirds of those 
who have responded to any roll call at the meeting 
made amendment a practical impossibility. 

The change was adopted as a substitute for the 
motion to reject this portion of the Rule and the 
substitute then carried. Mr. Clark then moved to 
amend the second section of the Rule by providing 
that the Rules relating to “The Order of Business” 
and “Debate” could be suspended by a two-thirds 
vote instead of three-fourths, as set forth in the 
original draft. Carried. 

After some further clarification Mr 
renewed his motion for adoption of the Rules as a 
whole. It carried, after which the House adjourned 


a substi 


to change 


notice ol 
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Report of Board of Governors recommending, by 
a divided vote, adoption of “Service Letter” project 
presented to House—S pecial Committee’s report setting 
forth advantages of plan and urging that it be put into 
effect read as part of Board’s report—Spirited discus- 
sion, going largely to financial aspect of undertaking, 
follows—Chairman of Budget Committee responds to 
request for statement of effect of project on finances of 
Association — Matter indefinitely postponed — “Over- 
crowding in the Profession” and related problems dis- 


cussed during remainder of session—W orking of Phila- 


delphia Bar Association’s Character Examination Plan 
Explained—House adopts resolution that President of 
Association appoint a special committee of seven mem- 
bers to consider a study of the economic condition of 
the 
community available to the Bar, and the extent to 


the Bar, the opportunities for legal services to 


which lawyers are fulfilling those opportunities; such 
committee to report its recommendations for further 
fo asce? 


study and for a general or restricted surve) 


tain the facts bearing upon the situation 





HE first matter to come before the House at its 

second session, on Wednesday morning, was the 

report of the Board of Governors concerning the 
Service Letter project for the Association. 

Secretary Knight read the report. It began with 
a resolution which had been adopted by the Board at 
its meeting on Jan. 4, as follows: 


“RESOLVED, That the Board of Governors recommend 
to the House of Delegates that a Service Letter for mem- 
bers of the American Bar Association be authorized and 
established for the remainder of the year 1937 and that 
the Board of Governors be authorized to provide for the 
editing and publication of such a service by a Special 
Committee of the Association.” 


The report then set forth the report of the Spe 
cial Committee on the subject, created at the Boston 
meeting of the Board. The committee was composed 
of Messrs. Wickser, Fenton, Harno, Ransom, Rix and 
Sylvester C. Smith, Jr. 


Special Committee’s Report on Service Letter 


The Special Committee pointed out that the Serv- 
ice Letter project was directly related to the larger 
problem of a better public understanding of the aims 
and accomplishments of the Association in the public 
interest ; that there had been a very favorable reaction 
of members to the experimental Service Letter sent 
out in April, 1936; that the Constitution recently 
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“6. Your Committee recommends that if the publica 
tion of a Service Letter is deemed desirable, such publica- 
tion commence promptly. It does not presume to decide 
whether or how such Service Letter can be financed, 
ilthough it has made some analysis of the broad question 
therein involved, the data for the support of which it has 
on file. 


Believes It Would Prove a Wise Investment 


“The conclusions of your Committee, however, in this 
connection, are that the immediate establishment of a Serv- 
ice Letter will prove to be a wise investment in the future 
of the Association, and that as a single force a Service Let- 
ter will unquestionably increase the membership with the 
result that such a Letter will more than pay its way within 
a reasonable time. These considerations, your Committee 
believes, warrant the initial outlay (not exceeding $40,000 
gross) necessary for a two-year period, even though such 
liability be underwritten from the capital resources of the 
Association, or by contributions or underwriting guaran- 
tees which, your Committee believes, can readily be secured 
from interested members for the purpose.” 

The report of the Board of Governors concluded 
with the statement that by a divided vote the Board 
recommended that the House of Delegates grant it the 
authority to establish the Service Letter, as set forth 
in the resolution above. 


Project Meets Opposition 


Then the discussion began. It was evident from 
the first that the project would have opposition. Mr 
John T. Barker, of Missouri, with a suggestion of 
irony, inquired if the Committee had considered the 
more up-to-date method of communication furnished 
by the radio. Chairman Wickser replied that the com- 
mittee had been instructed to investigate and report on 
the feasibility and cost of a Letter Service. The radio 
was therefore not directly in line with its investigation 
Speaking for himself, however, he would say that the 
radio was a necessary adjunct of any nationally rep 
resentative organization, and he was heartily in favor 
of an investigation of the possibility of its employment. 

Mr. Charles I. Francis, of Texas, took the floor 
In making up his mind about the matter, he said, and 
before venturing to oppose the recommendation of the 
Soard of Governors, he had made inquiries of ten or 
fifteen men who had long been engaged in the work of 
the Association, to ascertain their settled opinion of 
the advisability of undertaking what he knew to be 
an expensive and what he thought to be a needless 
and futile project. 

“Among those,” he continued, “was no less a 
gentleman than the distinguished nominee for the en- 
suing year of the American Bar Association. I also 
made inquiry of the Treasurer of this Association rela- 
tive to the finances of our organization. I find from 
him that he faces the possibility of a $60,000 deficit in 
our budget and that if he can realize some of his best 
expectations, this possibility, with the elimination of 
this Service Letter, might be reduced to some ten or 
fifteen thousand dollars deficit. 


Thinks It Would Not Help the Country Lawyer 


“Now, my fellow members of the House of Dele- 
gates, I understand that this project is launched in the 
interest of the country lawyer. I don’t know how 
many of you are country lawyers, but it looks to me, 
from your appearance, that an overwhelming majority 
of you are country lawyers. I know I happened to call 
myself that becauses the city of Houston has only 
been on my calendar for two or three years and I 
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spent some fifteen years as a trial lawyer out in the 
small towns of Texas. I also saw an example of a 
Service Letter that was proposed to be sent to’ the 
country lawyer. I am here to tell you that I don’t 
believe that the kind of thing contained in that Serv- 
ice Letter would be of any use or benefit to the average 
country lawyer once in a period of three years. He is 
concerned mainly with how he is going to pick the 
jury; he is concerned mainly with proving the mar- 
ket value of cows; he is concerned with what kind of 
defenses he can raise on this promissory note; he is 
concerned mainly with pretty well settled questions of 
law and very highly disputed issues of fact. 

“In the next place, the law which is most useful 
to him is in the form of his advance sheets, and I don’t 
know of a country lawyer in my section of the country 
who can’t answer ninety-nine and one-half per cent 
of the matters that come into his office, by a study of 
his advance sheets and a report of the State wherein 
he lives. 

“Now, a project that undertakes to spend as a 
minimum, I am told, some twenty thousand dollars 
a year, when our treasury is depleted, should not, I 
think, be undertaken by this Association. I was even 
in favor of balancing the budget in national affairs. 
[ think it is certainly expedient to balance the budget 
in the case of a national association of lawyers such as 
CRIS, su. 

At the conclusion of his remarks, Mr. Francis 
moved that the House of Delegates declare that it is 
not, at this time, in favor of undertaking the pub- 
lication of a Service Letter. The motion was sec- 
onded. 

Chairman of Budget Committee Makes Statement 

Mr. Walter P. Armstrong of Tennessee, inquired 
if it was permissible to ask what the vote of the Board 
of Governors was on the subject. Secretary Knight 
replied that it was ten for and five against. Mr. Arm- 
strong then asked the Chairman of the Budget Com- 
mittee, Mr. Arthur T. Vanderbilt, to make a statement 
of the probable effect of the publication of the Serv- 
ice Letter on the budget of the Association—whether it 
would result in a deficit or not. Mr. Vanderbilt com- 
plied, with the following: 

“Mr. President, I will try not to burden you with 
unnecessary figures, but to get a general view of the 
finances of the Association, I have to give three sep- 
arate groups of figures. 

“First of all, the Association has a surplus of 
$70,000. This surplus, to the extent of $20,000, was 
accumulated prior to 1927. The $50,000 of surplus 
has been accumulated since then. That accumulation of 
surplus arises largely in this fashion: Appropriations 
are made to various sections, committees and agen- 
cies, and at the end of the year, if those appropriations 
have not been used up, they then lapse and go into 
the general treasury funds of the Association. So, 
$20,000 prior to 1927 and $50,000 since then have ac- 
crued and are held in securities in that form. 

“IT would like also to call your attention to the 
fact that $50,000 which has been built up since 1927 
has been exactly the amount that we have been allowed 
hy the Carnegie Corporation for coordination work. 
and had it not been for that grant from the Carnegie 
Corporation, we would have been running from 1927 
to date without accumulating any surplus with which 
to meet emergencies. 








Current Financial Situation 


“Coming to the current situation, at the Bostor 
meeting, the Budget Committee reported estimate: 
gross receipts of $248,000 and made appropriations 
of $243,000, leaving a balance of $5,300 anticipated 
balance at the end of the year. By reason of the un 
usual expenses of the Boston meeting, the enlargement 
of the Year Book, and by reason of the cost of this 
meeting, additional appropriations were made in Oc 
tober in the sum of $29,000, really $30,000 I should 
say, to use round numbers. Now to meet that, we 
had available the $5,300 that I referred to a minut 
ago that was reported as the balance at Boston, an 
we also had the anticipated lapse of appropriations 
Experience has shown over a period of many years 
that about ten per cent of appropriations are not used, 
so combining the $5,300 and the $24,800, we get 
$30,100, so that as a result of supplemental appropri 
ations made at Chicago in October, we can count 
rather definitely on their being met in all likelihood 
by the lapse in appropriations on June 30 next. 

“The difficulty that we find ourselves in comes 
from expenses that we may have to meet from now 
on. For example at the meeting of the Budget Commit 
tee yesterday it became necessary to appropriate $3,600 
for seven different purposes, and many of the chait 
men of sections and committees here present know that 
they are not included among those appropriations. 
Judging from ordinary experience, it will be necessary 
at our May meeting to appropriate somewhere betweet 
five and six thousand dollars additional for matters 
which come up for imperative attention preliminary t 
the annual meeting in September. So that we may 
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Chairman Vanderbilt concluded his statement by 
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Mr. Armst1 further questions 
nding to clear up the financial implications of the 
roject, and Mr. Charles A. Beardsley, of California, 
esired to be informed as to the net return to the Asso- 
ition from new members, after making allowance for 
st of the campaign, and the $1.50 per 


embet to the Journal for sub 


isked 
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some 


men bet 


which w 


scriptions. Mr. Vanderbilt replied that while the dues 
for a normal new membership were $8, a large number 
of the new members came in from the Junior Bar at a 
reduced rate, and that even the normal new member 
ship dues at this time of the fiscal year were only for 
the unexpired portion of the year and were reduced 
proportionately. On the normal dues for a full year, 
after making all deductions, he estimated that the 
Association received about $3 net. 

Mr. Clarence E. Martin of West Virginia, said 
that the Association had just come through the depres- 
sion, with less revenues than would ordinarily com« 
into the hands of the treasurer. We did not want to 
undertake something now that would put the Associa 
tion in a position of scattering money to the winds. “We 
are starting on a new deal in this Association. We are 
beginning some new plans. But don’t let us do any 
thing that will imperil the success of that plan by load 
ing it up with a great many ideas that are costly in 
themselves and are duplicated in other ways by othe 
methods known to all lawyers, either through the Na 
tional Reporter Service, the Advance Sheets, or the 
Service Letters we get from time to time from other o1 
ganizations. With all due respect to the high cha 
acter of these gentlemen who compose this Commit 
tee, I move that the discussion of this report be in 
definitely postponed.” 


Report Indefinitely Postponed 


The motion to indefinitely postpone was seconded, 
and carried. 

Chairman Morris then announced the appoint- 
ment of a Committee on Draft, under the House Rules. 
The members were: Carl V. Essery, of Michigan, 
Chairman ; G. Dexter Blount, of Colorado; John Kirk 
land Clark, of New York; Julius C. Smith, of North 
Carolina; and George H. Smith of Utah. 

President Stinchfield announced that the 
matter scheduled for discussion was the question, “Is 
there an overcrowding in the profession and, if so, what 
action should be taken with respect to this condition ?” 
He called upon Judge L. B. Day, of Nebraska, to open 
He spoke as follows: 


next 


the discussion. 


Reduction of the Bar—The Public Interest 
Should Be Paramount—A Reasonable 
and Sound Method of Limitation 
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l has been si stated in so positive a manner as 


to discourage del that the legal profession is over- 
crowded, that t tatement has become almost axio- 
natic. Even one is not a statistician could not fail 
to be impressed the frequently published figures 
ndicating an inct in the number of lawyers both 

the lative to the population and 
wealth t conclusive proof that there are 
too many lawyers, because figures usually are 
ot considered i1 ction with the field to be occu- 
ied by the profession in a society rapidly becoming 
intricate | complex. The extent of the un- 
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more 
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authorized practice of the law by laymen is another 
factor for consideration before a final determination. 
However, it may be assumed for the purpose of 
this discussion that there are more lawyers than public 
necessity requires. There may have been a time when 
the many papers upon the subject in recent years might 
have been regarded as intellectual filler for bar associa- 
tion journals destined to gather dust, forgotten in the 
archives of the profession. But now there are evidences 
that an aroused and awakened bar intends to translate 
its judgments into dynamic action. It may, therefore, 
serve a useful purpose to review briefly the remedies 
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suggested to meet the condition Chey may 
divided into two general classes: (1) The arbitrary 
numerical limitation of admission, and (2) 
the requirements for admission to the bat 
Whatever is to be done should be prompted by th 
public interest. While the enthusiasm of the profession 
itself in the question of 
fired by its self-interest, no permanent beneficial results 
can rest solely upon such a foundation. A restriction 
for such a purpose would lack the adequate necessary 
support of public opinion to insure its permanence 
The public interest requires the services of lawyers 
in the administration of justice. It needs the services 
that lawyers render to their clients in the affairs of life 
Too many lawyers relative to the public Mmecessity 
results in fee-cutting, unethical professional practices, 
and the sloughing off of the incompetent and the unsu 
cessful. This inexorable process of nature has already 
been limiting the number of practicing lawyers. All 


Increasing 


limitation « 


of us have seen this process in operation. Some of 
those unable to establish themselves in the practice 
become law professors and judges; others engage in 


the political life of the state and nation; others enter 
business; nd _ still without traces. 
These fatalities do not affect either the public or our 
professional interest so much as the case of those who 
are unable to make the transition to other fields of 
endeavor. Those who are so unfortunate that the 
cannot abandon the practice of law nor succeed in it 
often resort to unethical practices, inimical to the public 
welfare and detrimental to the good re pute of the pro 
fession. For instance, a midwest daily recently carried 
this advertisement of a lawyer: “Divorce cases, uncon 
tested, $15 and costs When the Committee on Pro 
fessional Ethics of the bar association called the 
advertised telephone number, they were informed that 
it was temporarily disconnected. This short story from 
real life illustrates the tragedy of ruthless competition, 
unethical practice, and desperation 

The public suffers from the den 
by this ruthless competition \ 
lawyer whose efficiency is greatly impaired by loss of 
morale, by his inability to furnish ethical professional 
service, and by a lack of experience 
and waste of effort and resources because of a lack of 
opportunity to serve 

It has therefore that, the 
practice of law is affected with a public interest to such 
an extent, the entrance to the profession might well be 
closed so that the competitive death struggle would be 
ended. Under such a plan, admissions are to be re 
sumed when and if the public necessity requires more 
lawyers. The basic idea is undoubtedly borrowed from 
our method of regulating public utilities. Under such 
a system, who would or could determine when more 
lawyers were required rhis determined, who would 
be admitted? When Nebraska needs 25, Minnesota 
35, Ohio 75, and Illinois 100 lawvers. who will be 
chosen and by whom? Merely to state the question 
indicates that the practical operation of such a plan 
presents insurmountable obstacles 

The practice of law is not so tangible a service as 
the operation of a railroad, a telephone, a taxicab, or 
other utility. One original theory in the regulation 
of utilities is that they often have attributes of a natural 
monopoly. In this country, the legal profession has 
never been a monopoly. It never will be as long as it 
is Open to every person who the educational 
requirements for admission. As long as this is true, 
our bar will be democratic. The American Bar occu 
pies a unique position in the life and government of a 
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by certain formal longer periods of study ought to be required than in 

1 for admission a full-time school. 

My time here will not permit me to consider 
poorest prep- whether one may successfully practice law without such 
studied under a prescribed legal education. After all, the law is a 

1 as office study. learned profession, and the educational qualifications 
| the profession should be high. The public has a right to expect that 
ases which have a license to practice law should mean something 
been an honest Formal educational requirements aid in the selective 
uld be counted process. They provide a reasonable and sound method 
t may not be of numerical limitation of the profession. They will not 
said that only immediately appear to reduce the numbers for the 
who have reason that the rules for admission in the various states 
Formal re- usually operate prospectively. But in time they will 
blance of syste have that effect. 
rard. The latest The success of the plan depends upon the require 
the Pennsyl- ment of higher standards of admission based upon 
required before higher educational standards. The profession will in 
an outline of the this way avoid the public criticism which would come 
the method of from an arbitrary numerical limitation and at the same 

probably prevent time improve the quality of its membership. Such a 

ing the obligation program will greatly enhance the public esteem of the 

ul protession 


1 and a certain 


1 certain : 
ncing the study President Stinchfield then called on Mr. Robert F 
a reputable law Maguire, State Delegate from Oregon, who spoke as 
ime schov 1, much follows: 


Social Effects of Overcrowding—Need for 
More Exact Data on the Problem— Var- 
ious Cures That Have Been Suggested 


By Ropert F, MAGUIRE 


State Delegate from Oregon 
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is priest, if it be 
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his neighbors he runs to his lawyer; and when his sins 
do not bother him, his health is good, his solvency 
seems assured, and trouble with his neighbors is below 
the horizon, he is inclined to belittle the necessity or 
value of the holy or learned profession: “The devil 
when sick, the devil a saint would be; the devil when 
well, a devil a saint is he!” 

3ut, if we assume a priori that the profession is 
overcrowded, our first consideration should be to de 
termine what, if anything, the legal profession should 
attempt to do about it. Is there any reason for limiting 
the membership of the bar other than the hope that 
thereby its less fortunate members may have an income 
commensurate with their desires or needs? To this the 
answer is clear. All action taken by any professional 
group must be bottomed on gain thereby to be secured 
to the public whom they serve, and if, as an incident 
to such gain the servants also benefit, the latter must 
be of secondary consideration 

There is, and should be, no excuse for limiting the 
number of lawyers purely for the purpose of benefit- 
ting the members of the profession. We have no right 
to close the doors to new men, who may be better 
prepared and better able in the long run to render the 
service which we render, simply that we may be assured 
of a competency. 

The efforts of this Association to raise the stand- 
ards of legal education and to make more rigid the 
requirements for admission, are based primarily upon 
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the necessity for the protection of the public, and for 
improvement in the administration of justice. If the 
laborious years and the immense effort which has .been 
and which is being expended in that field were so spent 
in order to make the legal profession a closed corpora- 
tion, they have been years of wasted effort. The bar 
has been permitted to exist because it has well served 
society; if it continues to exist, it must as well or 
better serve the common need. 

The proper approach therefore to the question be- 
fore us is to consider first the social effects that may 
be reasonably expected from overcrowding. Such a 
condition means nothing to large corporations or to 
the well-informed, who are able intelligently to select 
competent counsel, and able financially to pay for the 
services rendered. as a rule, well 
and ably represented and they have not suffered, and 
will not suffer, from overcrowding of the bar. If any 
part of the public suffers from such a condition or will 
suffer from it, it is those who seldom have occasion 
to seek legal advice, to whom litigation comes but once 
or twice in a lifetime, and who are compelled, by force 
of circumstance to rely purely upon chance, or the 
equally unintelligent recommendations of their friends 
and neighbors, in the selection of counsel. 

If there are more lawyers than there is work for 
lawyers, there is bound to be an increasing number 
of the profession who live on the [ 
existence. The poor devil who cannot pay his office 
rent, his stenographer, or for his telephone, who lives 
in dread of the bill collector and who sees his wife 
and children going without those ordinary necessities 
and decencies of life that are within the reach of a 
skilled mechanic, may wholeheartedly believe in the 
canons of professional conduct, but when he finds their 
observance pays no bills, clothes no backs, fills no 
stomachs, it is not surprising that ultimately the money 
of his clients finds its way into his pockets, or that he 
is inclined to recommend settlements and compromises 
which he knows are not warranted or justified, in order 
that he may receive an immediate fee 

I think I may say without question that the ma- 
jority of cases which come before grievance and dis- 
ciplinary committees of the Bar involve lawyers whose 
financial necessities have overcome their scruples and 
principles and led them astray,—men who under hap- 
pier circumstances would have had respectable even 
though not distinguished professional careers. 

It is, of course, true that a certain percentage of 
this class through lack of training or ability or unfor- 
tunate personality would not under any circumstances 
accumulate a considerable professional practice, but to 
a large degree time will take care of them, as they are 
compelled to seek other means of livelihood or 
away, and their places are taken by men of better minds 
and better training who are being produced by the 
more rigid standards of legal education and admission. 
But when the untrained and inefficient are displaced 
by the better trained and more efficient, the problem 
still remains, if we assume that there are more lawyers 
than there is law business for them to transact. 

The lawyer’s service is public; his right to serv: 
is one granted him by the public, and society therefore 
has a right to demand of the Bar that it so govern and 
police itself that these services are efficiently and hon- 
estly rendered. But it cannot expect efficiency and 
honesty unless those from whom such qualities are 
demanded have a fair opportunity to earn a decent 
livelihood. 

Therefore I submit that it is entirely proper that 
the American Bar Association examine the facts and 
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from these facts attempt to reach an intelligent cor 
clusion as to whether overcrowding actually exists 
and, if so, what measures should be adopted to remed 
the situation. 

It would be well if, in the words of the distin 
guished statesman from New York, we could “look at 
the record.” However, the difficulty is that there ar: 
few records and them lead to radically dif 
ferent conclusions. 

We are told that there are 175,000 lawyers in th 
United States to be supported by some hundred thirt 
million people. In other words one lawyer to every 
700 or 800 inhabitants; while in England and Wales 
there is but one to every 2,100 population, in Canada 
and Greece one for every 1,250, im Hungary and Nor 
way a ratio of one lawyer to 1,600 persons, in Ital) 
Belgium and Denmark one to every 2,500, France 
Germany and the Netherlands one for every 4,500 

This comparison would seem to put the America 
lawyer at a tremendous disadvantage and to indicat 
that our professional brethren of foreign lands ar 
either rolling in wealth or, if they are 
,easonable incomes, that the vast majority of the Amer 
ican Bar are either in, or about to enter, the bread 
line. 


some of 


receiv ny 


only 


On the other hand the survey conducted by tl 

Wisconsin Bar indicates that the increase in number 
of lawyers has not kept pace with the increase in popu 
lation or with the increase in litigation. Similar statis 
tics are found in the survey conducted by Professo1 
Brenner of the Stanford University Law School wit! 
regard to conditions in California. I am inclined to 
believe, however, that entirely erroneous conclusio1 

may be drawn from this statistical data. The ratic 
of lawyers to population in foreign countries may be 
no proper comparison with the ratio existing in this 
country unless we have reliable data as to the com 
parative amount of legal business abroad and at home 
nor will it do for local surveys to content themselves 
with a comparison of ratios between population, litiga 
tion and number of lawyers in 1910 or any other base 
with that of 1930, the present day or 1940. The evil 
of overcrowding may have existed then to the 
degree that it exists now. 

Nor is it of importance to know what the 
age income of lawyers is, for a comparatively smal 
number may be enjoying an exceeding large income, 
while the majority are underpaid and merely nibbling 
the crusts of existence. 

An intelligent approach to the question requires 
knowledge as to individual lawyer: 1. How long he 
has practiced his profession. 2. Where. 3. What has 
been his gross professional income over a period of at 
least three years. 4. What has been his net income 

By proper classification, geographical and other 
wise, the status of the majority of the bar can then 
he determined. 

We can then appraise the conditions which from 
time to time we have observed and arrive at fairl 
accurate conclusions as to whether they are the result 
of overcrowding or of lack of intrinsic ability, or faulty 
training; whether in the majority of cases the traditional 
years of starvation ate merely years of apprenticeship 
or whether they are prolonged into a morass of stagna- 
tion and deprivation from which a substantial percent 
age of our brethren are unable to emerge 

The organized bar cannot act upon assumptions 
and if the lawyers are assured that the purpose of this 
research is the betterment of the profession and inci- 
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And now, if I may have your indulgence and still 
further abuse your patience, I desire to advert for a 
moment to the several cures which have been proposed 
for a condition which has been assumed to exist. 
Briefly, they consist first, in an arbitrary denial of new 
admissions for a limited number of years or until the 
number of lawyers engaged in practice has fallen below 
an arbitrary figure. Second, in raising the standards 
of cultural as well as the technical legal knowledge of 
applicants, and a more rigid examination both as to 
learning and character. Third, which is, of course, a 
mere modification of the first, and itself more or less 
arbitrary, a limitation in the number of applicants who 
may be admitted in any year. 

The first proposal, IT submit, is unjustifiable. We 
have no right to bar a man, who may be better trained, 
in many instances of better ability than ourselves, from 
the opportunity to practice law. We have no right to 
prevent the public from receiving the benefit of that 
kind of service in order to insure a comfortable liveli 
hood for the man illy trained and less efficient who may 
be already in the profession. 

The second proposal, that of increasing the educa 
tiona! standards and making examinations more rigid 
has much in its favor, but I am not at all convinced 
that it insures the admission of the best legal material, 
and that it does not in many instances bar men who, 
though not pre-eminent scholars, are endowed with the 
judgment and practical gifts so necessary to the useful 
and successful lawyer. It may be claimed, in the long 
run, the great majority of candidates of fine scholarly 
attainments have these other qualities to which I made 
reference, and I do not propose to debate that proposi 
tion, but I do suggest that the section of the American 
Bar Association which deals with qualifications for 
admission give serious thought to the tests of fitness. 

The third proposition is that we take the cream of 
each year’s crop. This would lessen the number of 
admissions, and if proper tests of capacity and judg 
ment can be added to the tests of scholarship, the 
standards of the Bar will be greatly increased, and the 
public insured better legal service. Such a course, 
however, would throw upon the law schools the duty 
of eliminating, in the course of training, those whom 
observation has revealed as not possessing the capabili 
ties which make for successful practice. 

It is a cruel thing to permit a young man to spend 
the time and effort and money incident to completing a 
legal education and then bar him from reaping the 
benefits of his labor and sacrifice. Some way must be 
devised to ascertain his inherent capabilities long ere 
he comes before a board of bar examiners. 

You will note that I have not expressed any con- 
clusions, I have merely suggested avenues of thoughtful 
approach to what I believe is a vital question. But in 
closing permit me most earnestly to urge upon this 
House and upon the Association, the service which it 
can render to the profession and to the public by 
embarking upon a serious effort to learn the facts and 
to act upon them when ascertained. 

The Association has merited its standing by 
demonstrated leadership, but it cannot rest upon past 
achievements, it must remain alert to problems of today 
and the future. 
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Tentative Beginnings in Solution of Problem 
Have Been Made, But These Emphasize 
Need for Comprehensive Survey of 


Whole Bar 


By JoHN KIRKLAND CLARK 


Delegate New 


rom 


5 there an overcrowding in the profession and, if so, 
Should changes be 


what action should be taken? 
made in the standards of legal education and admis 
sions to the bar? Is adoption of a quota system desir 
able? What national or restricted surveys, if 


legal profession ? 

These questions, pregnant with intense interest not 
only to the profession but to the general public as 
well, if properly answered, will bring about results 
which, in and of themselves, will make this meeting 
of the House of Delegates an historic occasion in the 
life of the Amerian bar 

In America, the bar has grown up with the coun- 
try. Its development, its growth, like that of Topsy 
in “Uncle Tom’s Cabin,” has been, for the most part, 
entirely unguided—it has just For almost 
three centuries, the great majority of the lawyers of 
America were trained under an “apprentice system.” 
Until half a century ago, when typewriting and stenog 
raphy began to make headway, the great mass of our 
lawyers learned their law through “writing out” plead- 
ings and briefs and reading Blackstone and Kent and 
the scanty collections available—and they were scanty 

of text books and of law reports 

Although law schools came into existence over a 
century ago, the coming to the bar of a mass of law 
school-trained candidates is a phenomenon which has 
occurred since the great majority of us were born. 

Long before that time, the distrust of lawyers, 
inherited from the experiences of some of our forbears 
in England, had become quite general in the new coun 
try. Although Indiana, I believe, was the only state 
which embodied in its constitution a provision that any 
citizen of good character might practice law, there was 
a widespread resentment against lawyers as a class, a 
century ago. Only recently has that provision of In 
diana’s constitution been repealed, though, prior to its 
repeal, Indiana had ruled that no one could have a 
sufficiently good character to entitle him to admission 
to the bar unless he had proper legal training! 

Nor are proposals to limit admission to the bar a 
novelty. Back in the colonial days iu New York, 
nearly two centuries the lawyers in New York 
united in what was, in essence, a guild—to restrict, 
and practically to forbid, for some years, any new ad 
missions to the ranks of practicing attorneys. 

Yet it was not until sixteen years ago—really 
fifteen years—that the campaign was launched to re 
strict admission to the bar to those properly qualified 
to enter the profession 

I count myself fortunate that, during that entire 
period, I have had the opportunity of studying and 
of taking some action on the problem, as a member of 
the New York State Board of Law Examiners, which 


“crowed.” 


ago, 
1 


Yo h 


any, 
should be made as to conditions in and affecting the 


County Lawyers Association 

has examined over 30,000 candidates during 
In the last ten | able 
through the American Bar 

of its Council on Legal Education and Adn 
the Bar, and for three years as Chairman of the Sec 
tion, in the to attain vhich tl 
Association laid down as its standards in 1921, 

were, in 1922, approved by a notable conferen 

Jar Association Delegates, in Washington 

auspices of this Association 

The progress made in the past fifteen years ha 
been little short of amazing—as is graphically shown 
in the latest edition of “Notes on Legal Education,” 
published by our Section under the editorship of Will 
Shafroth, whose services to this cause in the last dozen 
years have been invaluable. Two-thirds of our 
have adopted the basic principles laid down as to pr 
legal education and three-fourths as to three years of 
law study. 

In the states in which 

remains to be done, we look to the 
from these states and the organizations which they rey 
resent to make, speedily, the required progress toward 
higher standards. 

Yet, with the rapid progress of the adoption of 
higher standards, there is a widespread feeling that 
we are still getting too many new lawyers—and we 
have, today, propounded to us these questions which 
we are discussing. As usual, the answer is ““Yes”’ and 
“No” the case, the answer de- 
pends upon the place and the elements which enter 
into the problem. It depends upon facts concerning 
which, for the most part, we have insufficient knowl 
edge. We do not know how many lawyers there are 
In the second place, we do not know how much “law 
business” there is—or what elements determine the 
measure—and we know all too little, in the third place, 
of how much business there really is for the 
all the business available came to us. 

In the solution of these problems, we have 
a start. During the past five years ther 
three notable attempts to learn these facts. | 
guidance of Dean Garrison of the University 
consin Law School, a quite exhaustive stu 
bar of that State and its economic condition 
made. That survey indicated that in Wisconsin 
was apparently no marked overcrowding 

In Connecticut, in the past two years, 
by sampling, of the bar of Connecticut 
even more interestinge—a survey of the field which the 
bar should be covering, and is not, at least adequately, 
has been made under the guidance of the Yale Law 
School. This reveals the startling inadequacy of the 
service rendered to the community by the bar—whicl 
was implied in the eloquent and significant 
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This gathering has a great chance to rise to meet 
this situation. We can aid in improving the standards 
hich still lack proper rules—we can do 
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We cannot, I believe, undertake to make anv arhi- 
trarv limitation No one can tell what 
the requirements for legal services will be seven vears 
even five vears hence—covering the two 
three vears of law school training 
‘itious candidate. Who could have 
told in 1925 or 1928 what the situation five years later 
would be? Who can tell today whether the tens of 
thousands now preparing to be lawyers will be an ade- 
the ft hicl may develop five 
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What is to be depends largely upon us, assembled here 
today. We ought to be learning the facts. 

Other great states like Wisconsin should mak« 
comprehensive surveys of the profession within their 
borders. Other cities typical of great groups, may well 
make intensive surveys of their situation—as I urged, 
two years ago, to your neighbor, Cincinnati, that it 
should do. It may be that some great foundation may 
respond to an appeal from such an organization as 
ours to sponsor a survey of conditions in the Nation 

I earnestly advocate renewed effort to bring the 
remaining states up to our standards of legal education 
and admission to the bar. But I urge even more 
strongly that, now that the trail has been blazed, a 
comprehensive survey of the bar of the Nation, its eco- 
nomic condition and its opportunities for service, 
should be sought 

I therefore recommend the adoption of the fol 
lowing resolution : 

“Resolved, that the President of this Association 
appoint a special committee of seven to consider a 
study of the economic condition of the bar in the 
United States and of the opportunities available to the 
bar for legal service to the community and the extent 
to which the lawyers of the country are fulfilling such 
opportunities : such committee to report to the House 
or to the Association its recommendations for a fur- 
ther study and for a general or restricted survey to as 
certain the facts bearing upon the situation.” 


Philadelohia Plan of Dealing with the Character 
Problem—Practical Limitation That Results 

Mr. Henry S. Drinker, Jr.. of Pennsylvania. 
wished to address himself to one phase that Mr. Clark 
had spoken of, and that was character requirements. 

“T have been for five vears a member of the Com 
mittee of the Philadelphia Bar Association that has 
to do with this subject,” he said. “We have devel- 
oned that perhans more than some other Associations. 
We have considered the question of quotas, and it 
won’t work. Our adjoining counties who have small 
bars have quotas. and it may work there. but in a big 
har association it absolutely won’t. What we have 
tried to do, with a great deal of success in Philadelphia. 
is to prevent neople from studying law that never 
ought to study law. whose character. whose aualifica 
tions other than intellectual. and whose environment 
make it probable that thev will not be successful in 
the law. 

“The Sunreme Court has now given us authority 
to reject candidates when we think that thev will not 
nroperly qualify. We don’t have to vive any reason 
We have a committee of twenty-four lawvers. not iust 
rubber stamps but men that are practicing lawvers 
who. T believe, command the resnect of our bar. a svs- 
tem bv which every annlicant has to fill out a long 
questionnaire as to his history. his environment. where 
he comes from, so that we can estimate the probability 
that he will be able to get some clients. He has three 
sponsors who have to fill out questionnaires, who have 
to know what they are talking about, and they not only 
have to fill this out and sign it, they have to appear be- 
fore a sub-committee of our association and answer 
our questions. 

“The preceptor whom the boy has to have is not 
supposed to teach him any law. He is supposed to 
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be responsible for the boy’s character. He has to ap- 
pear before us. He has to go and visit the boy’s par- 
ents and talk to them and find out if they are in favor 
of his studying law. He has to know whether the boy 
will be one who probably will succeed in the law. We 
don’t for a minute contend that a boy from humble 
circumstances hasn’t a right to practice law, but a 
boy who has been brought up in the sewer and who 
has the character of a jellyfish is not as likely to make 
a proper lawyer as one who has been brought up in 
a different environment, and a boy of that kind has 
got to show that he has a character and attainments 
which will probably overcome his difficulties. 

“As I say, I have been on this committee for 
five years, and it is an intensely interesting proposition. 
We don’t turn down very many boys formally. We 
persuade a great many not to study law, but as a fact, 
during the first three years that our system has been 
in effect, the applications for admission to the Phila- 
delphia bar fell off almost twenty per cent. We are 
discouraging boys from coming up who ought never to 
study law, who just are doing it because of some vague 


idea or because they don’t want to do anything else, 
and we are quite satisfied that that is an extremely 
practical way to limit the bar.” 

Mr. John T. Barker, of Missouri, suggested that 
problem of limiting lawyers to be admitted in the fu 
ture would never be solved. What was needed was an 
efficiency test for lawyers who are in the practice to 
day. That would be a means of weeding out the in 
efficient lawyers. 

President Stinchfield desired to make an observa 
tion apropos of the program for the morning. In 
making up the program for the meeting there wer: 
two ideas present. One, that the House should pass 
directly on the practical things that concerned the 
Association, its committees and sections, and the other 
that one or more sessions should be devoted to things 
less tangible than the immediate work of the Associa 
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Session at Columbus, Ohio 


tion and thi questions of a more general char- 
acter affecting sa whole. It was hoped 
that members ild indicate their view of this kind 

Chairman of the House by letter, 
a iN ( he character of pro- 
gram which they would prefer hereafter. It was im- 
portant that t fheers of the Association should 
know whet mbers wanted a program of a mixed 
character su s had been arranged for Columbus 
or preferred to devote themselves entirely to the con- 
crete things affecting the American Bar Association. 


ressions oft 


Committee Appointed to Consider a Study of 
Economic Conditions of the Bar 
He then read the motion proposed by Mr. Clark, 
‘That the Presid f this Association appoint a spe- 
cial comn f seven to consider a study of the eco- 
nomic condition of the Bar in the United States and of 





the opportunities available to the Bar for legal service 
to the community and the extent to which the law- 
yers of the country are fulfilling such opportunities; 
such committee to report to the House or to the Asso- 
ciation its recommendations for a further study and 
for a general or restricted survey to ascertain the facts 
bearing upon the situation.” Adopted. 

On motion it was ordered that the paper by Mr. 
Carl A. McCormick, Proctor of the Bar of the Eighth 
Judicial District, New York, telling of a novel and 
important experiment in dealing with the problems of 
admission and discipline, be mimeographed and dis- 
tributed to the members. 

At this point Chairman Morris called attention to 
the next subject on the calendar, which was a discus- 
sion of the question, “Are the interests of the public 
and the profession endangered by the increasing num- 
ber of supervisory boards, bureaus, commissions, etc., 
in government and by the authority vested in such 
bodies, or their methods of procedure?” He suggested 
that the discussion go over until the afternoon. The 
House thereupon adjourned. 
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Discussion of question whether interests of public 
and profession are endangered by the great increase of 
supervisory boards, bureaus, commissions, etc., and the 
authority vested in such bodies—Speaker urges thor 
ough research into constitutional and practical aspects 
of proposed reforms in Administrative field- —Dangers 
inherent in “career system” and inefficient bureaucracy 
emphasized—Elements essential in the inevitable ad 
justment of administrative regulation with traditions of 
our law—Passage of so-called Waaqner Bill (S. 2944), 


HAIRMAN GEORGE M. MORRIS presided. 
C In calling the House to order he stated that the 

gavel with which the President had presided and 
which the Chairman was using at the moment had been 
presented to the House by the last Chairman of the 
Conference of Bar Association Delegates, Mr. E 
Smythe Gambrell, with the assent of some of his prede 
cessors. On a silver band around the gavel were the 
names of the Chairmen of the Conference, beginning 
with the late Judge Simeon E. Baldwin. It would be 
the function of the Chairman of the House to cherish 
and protect it, in order that it might be used at all fu 
ture meetings. (Applause. ) 

The next matter for consideration, the Chairman 
said, was a second phase of the general subject, “Con 
ditions in and Affecting the Legal Profession.” It had 


The Improvement of 
An Opportunity for the Legal Profession 
— National Body Needed to Study 
Problem 


to prevent pract ce before Government Departments 


Bureaus, etc., by other than licensed attorneys, disap 
proved on recommendation of Committe 1 Unau 
thorized Practice of Law—Resolution making it unlax 
ful for corporation to advertise it will act as executor, 
trustee, etc., also rejected, on recommendation of same 
committee—Reasons for committee’s attitude stated 

Report from Conference of Section Chairmen Re port 
from Conference of Standing and Special Committe 


Chairmen How the Sections operate. 


to do with the question whether the interests of the 
public and the profession were endangered by the in 
creasing number of supervisory boards, bureaus, com 
missions, etc., in government. 

He added that the purpose of scheduling this and 
similar discussions as part of the program was to make 
sure that two or three of the topics which seem to be 
engaging the major attention of members of the Bar 
throughout the country would receive consideration, 
which might possibly stimulate further action. He 
made the explanation so that members would unde 
stand what they were trying to do with that part of 
the program. 

The Chairman then called on Mr. E. Smythe 
Gambrell, of Georgia, to open the discussion. Mr 
Gambrell thereupon read the following paper : 


Admiunistrative Law: 


By E. SMytTHE GAMBRELL 


Assembly Delegate 


DISTINCTIVE feature of early American con- 
stitutional government was the independent 
judiciary. The makers of our federal and state 
constitutions provided for the separation of powers in 
three coordinate branches of Government, namely: 
Legislative, executive and judicial. In the midst of 
current criticism of alleged increasing disregard of the 
separation doctrine and the multiplication of boards 
and bureaus, a review of the development of our scheme 
of government during the past century and a half is 
both interesting and timely 
Founded to satisfy the longings of the settlers 
for freedom from political oppression, this country in 
the beginning neither had nor desired strong govern 
ment. Early Americans, exalting the philosophy of 
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“rugged individualism,” had infrequent contacts with 
government. They made their lives and fortunes in 
their own way. For a century social and economi 
forces cooperated to belittle the importance ot govern 
ment. The President, under the constitutional man 
date requiring the chief executive to “take care that 
the laws be faithfully executed,” had few assistants in 
the administration of the civil duties of his office 
During the last half century, advances in science, 
invention and general learning, and the increase in 
population, have rapidly transformed our national life 
in its most fundamental aspects. The pioneers have 
completed their work and frontier living has given way 
to the concentration of business and people in urban 
communities, We are in an era of industrialism. Large 
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late Mr. Beck in “Our Wonderland of Bureaucracy” 
and of Lord Chief Justice Hewart in “The New 
Despotism,’” we must recognize that the old order of 
laissez faire has become outmoded, and that the people 
as a whole—people who are potential victims of future 
disturbances in our highly complicated existence 
more and more insisting that government give some 
direction to the forces about us. Just as the automo 
bile and the airplane have created hazards undreamed 
of by our Colonial ancestors, so the machines of mod 
ern economy and society have brought many new perils 
along with countless blessings. We may as well rebel 
against the stop light and the trafhie officer on the 
speedway as to question the necessity of agencies to 
regulate and police our modern social and economic 
order. The manifold incidents of an adequate adminis 
trative program—involving the daily contacts of one 
hundred thirty million citizens with the Federal gov 
ernment, forty-eight state governments and thousands 
of municipal governments—cannot be supplied by the 
executive, legislative and judicial branches of govern 
ments functioning according to procedures of a 
tury ago (nd, despite the provisions of the Federal 
and State constitutions regarding separation of powers, 
statutes creating administrative agencies have been 
uniformly upheld by our courts where the agencies 
were properly conceived and administered.’ 

Complete return in administrative matters to stiff, 
cumbersome, dilatory and expensive procedure of 
courts and legislatures is unthinkable. Law, both sub- 
stantive and adjective, is a human institution, created 
by human agents to serve human ends. It is 
thing said about life, and, as Emerson has observed, 
life is more important than anything that can be said 
about it. Those of us who would complain that the 
judicial function is slipping away from the judicial 
system and our profession, may well consider why and 
by whose motion (or default) this is taking place 
\dministrative boards have sprung up because they 
have held promise of expeditious, accurate, effective, 
and inexpensive action. Their creation represented in 
part the public’s revolt against a court system which 
exalted contentiousness. The necessity for the estab- 
lishment of some of these agencies might have been 
obviated by our seasonably dredging the existing chan 
nels of justice. We of the legal profession must be 
made ceaselessly awar- of the fact that the continued 
existence of the legal profession, the courts and other 
social and political institutions will, and ought to, be 
influenced and determined by the extent of their abid- 
ing social usefulness. 

While, at the beginning, Federal administrative 
activity was negligible in scope and was under the 
direct supervision of the President, in the course of 
time with the increase of governmental responsibility 
and services and the multiplication of agencies of di- 
verse functions, there has arisen a condition in which 
the President is unable personally to oversee all such 
agencies. They now are manned by 850,000 civilian 
employes in all parts of the world. Some, exercising 
not only executive and legislative functions, but judi 
cial functions as well, seem not to recognize accounta 
bility to the executive or any court of review. There 
are many defects in present administrative procedures 

‘many abuses have crept in. In situations where the 


1. See authorities collected in annual report of Special 
Committee of Administrative Law, Reports of Am. Bar Assn. 
(1936) Vol. 61, page or Advance program for 59th An 
Meeting of Am Assn., pages 209-282 
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governmental agency has the multiple role of policy 
maker, complainant against a citizen, prosecutor, judge, 
and executioner, the temptation and opportunities for 
arbitrary action are almost unlimited. And countless 
distinct bureaucratic procedures baffle not only the lay 
public but lawyers as well. 

In many instances legislatures appropriately have 
provided that the decisions of administrative agencies 
or officials, in respect to administrative matters, after 
notice and hearing, shall be final. Summary procedure 
expedites the administrative service. But agencies with 
judicial powers are courts in fact, and in the exercise 
of judicial functions ought to be free of influence from 
executive or legislature. Where there is an uncer- 
tainty as to salary or continuance in office, essential 
judicial independence is lacking. I believe we all agree 
that in the substantial controversies between the citi- 
zen and the government the decisions of administrative 
officers, at least in respect to legal questions, ought to 
be reviewable in a tribunal independent of the adminis 
trative services and having long tenure of office. But 
resulting disadvantages will outweigh the advantages 
of review unless the reviewing courts can act efficiently 
and with dispatch. 

Frequently the appropriat 
review is not clear and there is great uncertainty and 
confusion in the precedents as to how far review shall 
extend in a given case. Granting that in certain situa- 
tions where the administrative agency passes on judi 
cial or quasi-judicial issues there shall be court review, 
shall the court review all issues or only questions of 
law and accept the previous findings of facts as final ? 
On the one hand it is contended that without full re- 
view of law and facts the right of review is illusory, 
and on the other that review of facts brings needless 
delay and imposes on a non-expert court an onerous 
burden that properly should rest finally on the ad- 
ministrative agency and its experts. Chief Justice 
Hughes, in accepting as final the administrative find- 
ings of fact, where supported by evidence, recently de- 
clared:? “To hold otherwise would be to defeat the 
obvious purpose of the legislation to furnish a prompt, 
continuous, expert, and inexpensive method for deal- 
ing with a class of questions of fact which are pe- 
culiarly suited to examination and determination by an 
administrativg agency specially assigned to that task.”’ 
The Chief Justice on another occasion has said: “The 
judicial quality does not reside in form or ceremony, 
still less in circumlocution and avoidance of the pith 
of the matter. The judicial quality of procedures is 
found in the impartial hearing and a reasoned determi- 
nation—and it may be speedy, summary and business- 
like without losing its character.” 

If court review is to function successfully in the 
welter of current disputes between government and 
individual, courts must be stripped of excess formality, 
and the legal profession as a whole must develop a 
technique of procedural dispatch. The wheels of gov- 
ernment cannot be stopped while cases involving no 
constitutional issues are taken before one of a hun- 
dred separate district courts, thence to an intermediate 
appellate court, and perhaps thereafter to the Supreme 
Court. 

In this state of administrative confusion and dis 
satisfaction lies an opportunity for constructive leader- 
ship and statesmanship on the part of the legal pro- 
fession. No other group is as familiar with the prob- 
lems involved. When we become fearful of the un- 


theory or form of 





2. Crowell v. Benson, 285 U. S. 22: 52 S. Ct. 285 (1931) 


tamed nature of administrative technique, we may take 
comfort in remembering that administrative procedure 
is usually quasi-judicial in form and that quasi-judicial 
processes in time become judicial in spirit. 

The Court of Chancery originally was a purely 
administrative tribunal. But the administrative ele 
ment waned and in time the judicial element became 
strong, as rules of procedure and substantive law slowly 
developed. The establishment of equity, after a period 
of professional resistance, as a coordinate branch of the 
law, and its final absorption into the general body of 
the law, softening the austere nature of the common 
law system, is comparable to what more recently has 
been taking place in our administrative regime. The 
great contribution to our jurisprudence by equity 
should serve as an inspiration to the performance of 
the constructive service which present-day lawyers are 
privileged to render in bringing into our law the dem 
onstrated advantages of administrative procedure as an 
implement of government, with appropriate safeguards 
against abuse. 

The task that faces the bar is a real one calling 
for independent and open minds in its leaders. It 
means a review of some of our philosophy as we move 
farther out of the agricultural age and into an age of 
industrialism. There is much in established procedure 
that ought to be saved, and the salvation of the good 
lies in our getting rid of the bad. We must abandon 
an indolent policy of drift in respect to this growing 
area of government. Instead of continuing piecemeal 
patchwork, we should undertake a comprehensive re 
building—we should aim at establishing a coherent 
system of administrative justice, with an eye to com- 
petent, impartial, speedy, administrative action. 

Indicative of a growing sense of responsibility 
on the part of the bar is the attention now being given 
to improvement in this field by this association. Its 
special committee on administrative law has recom 
mended the divorcement, as far as practicable, of judi 
cial functions from executive and legislative functions 
of government. The committee has recommended the 
establishment of an independent United States adminis 
trative court having power to try judicial issues now 
passed upon by the multitude of administrative boards, 
as well as certain other judicial issues.* The details 
of organization and jurisdiction of such a court are 
naturally the subject of considerable dispute. During 
the last session of Congress, Senator Logan, after much 
study, introduced a bill which bears his name, and 
which would give to the proposed central administra 
tive court: (1) The jurisdiction now vested in the 
Court of Customs and Patent Appeals, the Court of 
Claims, the Customs Court and the Board of Tax Ap 
peals; (2) The jurisdiction of the United States Dis 
trict Courts over actions against Collectors of Internal 
Revenue for the recovery of taxes and over suits to 
enjoin the collection of taxes; (3) The jurisdiction of 
the District Court of the United States for the District 
of Columbia in proceedings of extraordinary processes 
against officers and employees of the United States; 
(4) Jurisdiction to review the action of any govern 
mental agency for refusing to admit any person to prac 
tice before it or disbarment from practice ; and (5) The 
exclusive jurisdiction now vested in any governmental 
agencies, over the revocation of licenses, permits, regis- 
trations or other grants for regulatory purposes. 





3. See O. R. McGuire, Sailing Close to the Wind, or The 
Need For a Federal Administrative Court, 22 Am. Bar Ass’n 
Journal Page 583 (1936). 
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from wholesale consolidation of the judicial function 
in administrative law. No reform legislation of sweep- 
ing proportions should be enacted in this field until 
competent persons have conducted thorough research 
into its constitutional and practical aspects and until 
there is reasonable assurance that the legislation will 
be not only constitutional but workable. 

A number of years ago this association, recogniz- 
ing that overhauling of the administration of justice in 
most of the states was long overdue, and that worth- 
while reform called for the participation and leader- 
ship of lawyers and laymen who could think and act 
intelligently and objectively, proposed the establish 
ment of state judicial councils. Many states as a result 
of this suggestion have established such councils which 
have rendered and still are rendering services of in- 
calculable value. These are the logical bodies to make 
a special study of state administrative procedure at 
this time. It occurs to me that there should be a na 
tional body of corresponding character and purpose. 
The reform of administrative machinery and practice 
is only one of the many tasks that await such a body 





The next speaker was Mr. James R. Morford, of 
Delaware, who spoke as follows on the subject of 
“Administrative Boards and Agencies” : 


Administrative Boards and Agencies—Duty 
of Bar to Insist on Certain Essentials in 
‘Any Proposed Plan for Regulation 





By JAMes R. Morrorp 
State Delegate of Delaware 


HE first of the very broad questions which are 
ssion this morning calls forth from 
| answer in the affirmative. But 
when I am ask n the -what should 
be done about it, I can find no such ready response. 
For m order to produce a reasoned remedy one is 
losely the matter to which one’s re- 
ction is so definitely antipathetic. And I think that 
ou will experiet the same mental shock that I did 
when I gave to the subject matter of the first question 
careful thought nsideration and investigation. 

The growth of what the professors term adminis- 
trative law has | mmense within the past two gen- 
erations. It is certainly one of the outstanding aspects 
of the eration. Instances of it in action 
ome rapidly the Interstate Commerce Com- 
mission, the Fe [rade Commission, the Bureau of 
Internal many local public service com- 
missions, zonit irds, building commissions, Work- 
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men’s Compensation Board and their like, ad infinitum 
ind, if you like, ad nauseum. These and many others 
ave come and have come to stay. Still others are 
on the way he regulation, or regimentation if you 
like, of humat tivity in many of its phases, is, on 
the record, a nevitable concomitant of industrial 


progress and wical changes \ single vivid in- 








stance Will ft Ke this ciear 

Take as nstance the Federal Radio Commis- 
ion, the chief siness of which is the allocation of 
wave lengths. Were this form of administration to be 








abandoned the chaos or competition in the ether, cer- 
tainly at this stage of the development of that art, 
would destroy to a very large degree an important in- 
dustry and in equally large measure deprive the public 
of a vast and desirable means of communication. Can 
it be doubted that the technical problems which the 
ultimate development of television will bring in its 
train will demand and inevitably receive the same sort 
of administrative regulation ? 

The necessity for administrative regulation in 
many fields is far from patent and it is in this regard 
that I want to make my first point. Whether or not 
a given activity should be made subject to such con 
trol is more often than not a large question of policy 
with vital economic and social interests inextricably 
involved. And with that statement political conse- 
quences are inevitably implied. As individuals there 
would be an immediate diversity of opinion among us 
with respect to the necessity for the governmental reg- 
ulation of many forms of activity. As members of the 
profession, it seems to me that we should not as such 
enter the lists of such contests. Individually of course 
but not professionally. The reason is this. Any effec- 
tive action on our part would be seriously impeded by 
the diversity of views among us, and further, such 
espousals of this or that side of this or that socio-politi- 
cal problem would inevitably deflect our energies from 
what should be, in my judgment, our main objective. 

That objective I hold to be the prevention of the 
exercise of power in either an arbitrary manner or 
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with arbitrary results \nd believe me when I say 
that such a task will require the best of our professional 
efforts. ; 
For we are in the midst of the process of the 
adaptation of the concepts and traditions of the com 
mon law to the intricate problems cast up by industrial 
development and posed by administrative effort to 
cope with them. In the index to a recent volume of 
the Harvard Law Review there are to be found in as 
close proximity as the printer could place them a refer 
ence first to “executive legislation” and then to “‘dele- 
gated legislative powers.’ One could not ask for a 
neater instance of the modern fusing of the traditionally 
separate powers. And it is of further interest that the 
item denominated ‘executive legislation” had to do 
with the establishment of a governmental pubtication of 


~ 
1 


all of the various orders, rulings, schedules, etc., of the 
various agencies in Washington, whereas the reference 
to delegated legislative powers was to a note upon 
Panama Refining Company vs. Ryan. The ruling in 
that case is, of course, the law but the publication of 
“executive legislation’ proceeds apace in the FEDERA! 
REGISTER. 

In England this whole question has been the sub 
ject of controversy and debate for several years. The 
absence of a written constitution, while it gives a dif 
ferent form to their problems, does not differentiate 
their substance from our own. Certainly from the 
point of view of the citizen adversely affected by arbi 
trary administrative action the distinction between an 
absolute delegation of power and a delegation coupled 
with a broad standard will seem quite ephemeral. His 
point is that he has been pricked where it hurts. Thus 
the writings of Laski, Jennings and others together 
with the reports of Royal Commissions on the subject 
of delegated ministerial power and kindred subjects, 
contain much enlightenment for an American. 

I have refrained until this stage of my remarks 
from using the term bureaucracy. To initiate the dis 
cussion with that word tends to befog the real matte 
at issue. A bureaucracy does not exist on paper but 
in action. It is composed of men. And there are sev- 
eral varieties of bureaucracy. It is currently and loosely 
used to describe the conglomeration of agencies now in 
existence in Washington et properly understood 
that term is not applicable. Paradoxically our national 
administration would be a far better performance could 
it be truly termed a bureaucracy. It is something far 
down the scale from a real bureaucracy and may for 
want of a better term be described as an inefficient 
bureaucracy. 

An open recognition of this has been indirectly 
voiced in the press within recent days. It is said that 
a general reorganization of the manifold Federal agen- 
cies to the end of their more efficient functioning is at 
hand and that this task will occupy a prominent place 
in the picture for the next three years. This is not the 
time to discuss the minutiae of any proposed plans 
Suffice it to say that at this juncture it is aimed at the 
worst and most difficult aspect of our national admin- 
istration—its haphazard and unwieldy structure. The 
difficulty of today is inefficient rather than bureaucratic 
administration. 

There is implicit in any vast administrative scheme 
a vital threat to human liberty. But with us the 
permanent danger lies at the moment dormant. This 
Harold Laski has tersely termed an “historic obtuseness 
to public opinion.” This, he admits, is a real danger 
in the functioning of the British Civil Service and there 
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is certainly no more friendly critic 
regulatory administration than he. 

In this country despite a long history the Civil 
Service is far short of what should be its ultimate de 
velopment as compared with similar personnel in othe: 
western democracies. This whole subject has a history, 
and is complex and worthy of the careful study of any 
one who is interested in the successful functioning of 
our modern industrial democracy. 

The permanent threat to liberty which I men 
tioned a few moments ago is involved in the future de 
velopment of our Civil Service. A closely knit body of 
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professional personnel, secure in its tenure, tends in 
evitably to develop a departmental outlook which un 
less constantly held in check by a critical and construc 
tive public opinion, will slowly turn into a vested dis- 
regard for the private rights of the citizen. This is the 
vice inherent in the career system. Once such a condi 
tion becomes rooted in the public administration, it is 
an almost insuperably difficult task to eradicate it 

At the present time, with a very large proportion 
of our public personnel not subject to Civil Service re 
quirements and those portions which are, not highly 
held in public esteem, such a sustained development 
may seem remote. Nevertheless it strikes me that a 
very great deal will turn in this regard upon the form 
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of his work lies in a technical field he should be an 
expert in that field. 

\t this point a word may be said with regard to 
the methods of procedure utilized in administrative 
regulation. It is here that our profession may most 
fruitfully serve the public interest. Our courts 
quick to quash arbitrary methods of procedure. The 
insistence is not upon the maintenance of formalism 
but rather in a recognition of the fact that arbitrary 
methods beget arbitrary results. And the result goes 
far beyond the vindication of the particular right of the 
citizen. It serves as a future check upon the activities 
of administrative agencies. Nevertheless it should be 
recognized that in many fields and particularly those 
of a technological variety, the strict procedure of a 
common law court is out of place and where speed is 
of the essence of the remedy, an insistence upon it may 
well be calculated to defeat a desirable end. What 
should be kept in mind are the simple elements of 
adequate notice, the right to have presented fairly each 
side of a dispute, to the end of a reasoned result. 

In closing, if I may recapitulate, it seems to me 
that we must recognize that there exists, irrespective of 
the politics of the moment, a definite trend toward ad 
ministrative regulation; that we should seek to isolate 
and expose the threats to liberty that lurk in the proc- 
ess and that as lawyers we may best serve the public 
interest by an insistence that power wherever and 
whenever vested be exercised without prejudice and 
upon due notice and a consideration of both sides of a 
controversy. In this way the inevitable adjustment of 
administrative regulation with the traditions of our 
law may be made with a just appreciation of the pub 
lic interest on the one hand and of private right on 
the other 


are 


Resolution in Regard to Proper Administrative 
Personnel 


Mr. Nathan William MacChesney rose to present 
a resolution which, he stated, had to do with the civil 
service and its relation to the general question of ad 
ministration under the government dealt with in the 
two able papers which had just been read. 

The Bar was vitally interested in the matter from 
a professional standpoint. To say that the advocacy of 
the Bar should extend not only to courts so-called but 
to various administrative tribunals, in order that the 
public may have the protection that goes with member- 
ship in the Bar and in the barring of men less trained 
and less responsible, and that the profession may have 
protection for its legitimate interests, was to state that 
aspect of the matter clearly. 

Unfortunately one of the great problems of the 
country was to get a proper administrative personnel 
in connection with all these matters. He had had oc 
casion under a recent administration to make a rather 
extensive study of the country’s civil service and it 
seemed perfectly apparent that the civil service could 
not attract the type of men we should have, and it 
would never be administered as it should be, until there 
was a career ahead of sufficient length and distinction 
to justify men with ambition in going into it. 

It therefore seemed perfectly proper for a body 
like the Association, interested in higher standards of 
public service and vitally interested in governmental 
administration, to go on record on a proposition which 
had been endorsed by both Democratic and Republican 
parties in their national convention, namely, an im- 
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provement in the civil service personnel. He offered 
the following resolution, and moved its adoption. 

“Whereas, The improvement of the federal adminis- 
trative service in the interest of greater economy and ef- 
ficiency depends largely upon the personnel in charge of 
the administration of law and the divorce of politics in 
the selection of such personnel ; and 

“Whereas, Both the Democratic and Republican plat- 
forms in the recent election declared in effect for the 
placing of all administrative personnel in other than pol- 
icy-making positions under the civil service; therefore 
be it ° 
“RESOLVED, That the House of Delegates of the Ameri- 
can Bar Association, assembled in Columbus, Ohio, on 
this sixth day of January, 1937, hereby urges both the 
legislative and executive branches of the United States 
Government to take the necessary action at the earliest 
practical date to place under selective civil service all 
positions in the federal administrative service below the 
grade of Assistant Secretary, except bureau, department 
and independent agency heads, assistant heads, their legal 
counsel, personal and confidential assistants, and that all 
non-civil service employees now holding such positions be 
required to take examinations to test their fitness or reten- 
tion in the federal service. Be it further 

“RESOLVED, That a copy of this resolution be sent to 
the President of the United States, the President of the 
Senate, and to the Speaker of the House of Representa- 
tives.” 

Mr. Walter P. Armstrong, of Tennessee, seconded 
the motion. 


Chair Rules Resolution Too Broad and Beyond 
Scope of Association 


Mr. Julius C. Smith of Washington referring to the 
general subject under consideration, spoke of the work 
which the Committee on Administrative Law had done 
on the subject of a proposed Administrative Court, and 
trusted that the discussion would induce members to 
give that subject particular attention when it came 
before the House. 

Judge Clarence N. Goodwin, of Illinois, suggested 
that the resolution was beyond the scope of the Asso- 
ciation’s proper interest and activity. As members of 
the Bar we are interested in all that makes for a better 
administration of justice, but when we begin to take up 
matters of legislation and questions of administration 
which have nothing to do with the administration of 
justice, we are entering an illimitable field likely to 
involve all sorts of political controversies. He moved 
that the resolution be laid upon the table. The motion 
was seconded. 

Mr. Clarence E. Martin of West Virginia, asked 
that the preamble to the Association’s Constitution be 
read in order to determine whether the MacChesney 
resolution was in order. The preamble was read and 
at its conclusion Mr. Martin suggested that the resolu- 
tion was out of order. Various members offered their 
opinions on the subject, after which Chairman Morris 
ruled that as to that portion of the resolution which 
urged “necessary action at the earliest practical date 
to place under selective civil service all positions in the 
Federal administrative service below the grade of As- 
sistant Secretary,” etc., and which appeared to the 
Chair to extend beyond administrative bodies exercis- 
ing a quasi-judicial function, the point of order was 
well taken. 

There was an appeal from the ruling of the Chair, 
but on vote the Chair was sustained. Chairman Morris 
then suggested that if the gentleman offering the reso- 
lution cared to bring it within the limitations mentioned 











by the Chair, it would then be within the objects « 
the Association as outlined in the Constitution. M1: 
MacChesney replied that as far as he was concerned 
he did not care to modify it. He confessed he coul 
not see why something having to do with the improve 
ment of the administrative service at Washington wa 
outside the purview of the objects of the Association 
It was certainly well within the line that had bee: 
taken many times in the past. 


Standing Committee on Unauthorized Practice of 
Law Disapproves Two Resolutions 


The report of the Standing Committee on Un 
authorized Practice of the Law, as to two resolutions 
which had been referred to it by the House at th 
3oston meeting, was next presented by Chairman Stan 
ley B. Houck, of Minnesota. 

One of these resolutions asked the Association t 
favor the passage of the so-called Wagner Bill, S. 2944 
of the 74th Congress, entitled “A Bill to Prevent and 
Make Unlawful the Practice of Law Before Govern 
ment Departments, Bureaus, Commissions and their 
Agencies by those other than duly licensed attorneys 
at law.” 

The other resolution, as briefly and generally 
summarized in the report, declares that corporations 
which act as executor, administrator, trustee, guardiar 
or committee, must and do, inevitably, practice law in 
rendering their services in the capacities stated an 
that State legislation shall be prepared and its enact 
ment obtained which will make it unlawful for any 
corporation to advertise that it will act in the capacities 
described. 

The committee recommended that both resolutions 
be not approved, and by way of explanation stated that 
the Committee’s view and position had always bee: 
that no one, except a lawyer, should practice law any 
where. It had been unremitting in its efforts to sup 
press such practice by any person, firm or corporation 
which did not have a license to jpractice. It had never 
considered that the practice of law before an office: 
department, bureau, commission or board stood in any 
different situation from the unlicensed practice of law 
anywhere else. Nor does the practice by a corporation 
acting as executor, trustee, administrator, guardian o1 
committee stand in any different situation 


A Task for the Judicial Department Alone 


But each of the two resolutions referred to th 
committee for consideration calls for legislation. And 
“since its inception the Committee has steadfastly ex 
pressed the view that the suppression of unauthorize 
and unlicensed practice of the law should 
exclusively through and from the courts, the Judicial 
Department of our state and federal governments; an 
that resort to legislation—to the legislative department 
of our state or federal governments—is both undesi: 
able and ineffectual. Every report dealing with tl 
subject which the committee has made to the Associa 
tion has expressed this view and position. Each sucl 
expression has the Association’s approval and concur 
rence. The experience of the committee with the sub 
ject has in every instance confirmed the correctness of 
the Committee’s attitude. In a number of states the 
courts have held that the matter is exclusively fo 
their determination ; and that any legislative intermed 
dling therewith is an unconstitutional act.” 

The committee report pointed out that acts may 
be done in the course of practice before departments 
etc., which do not constitute the practice of law; that 
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ach department, bureau or commission regulates the 
ractice before it; and further stated that the commit- 

tee considered “that the most speedy, direct and effec- 
ve elimination unauthorized and unlicensed prac- 

tice of the law before such instrumentalities can be 
ybtained by inducing each to adopt its rules of practice, 
procedure, so as to require all prac- 
to be by lawyers; and that if such 

yurse is impossibl wr ineffective, the courts, and not 
appealed to for the necessary relief.” 
resolution, the committee re- 
not all acts of executors, administrators, 

tc., constitute the practice of law. Many of such acts 
ful for a corporation or person not 
iw. The court decisions are in 
the subject, and the courts have 
never hesitated cause those who were going beyond 
the legal limit to cease and desist. To merely “prohibit 
any corporation, voluntary association, bank, trust 
company, title company or title insurance company from 
hat it may act as executor, administrator, 
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guardian, committee or trustee, will not adequately or 
completely deal with the problem; will not add any- 
l-tried and effective remedies, and, 
ence, is entirel necessary and undesirable.” 

The resolut were then voted on separately and 
rejected 


Report from Conference of Section Chairmen 


thing to existing 


Chairman Morris announced that the next thing 
n the order of business was the report from the con- 
Chairmen. It had seemed to the 
with making up the program for 
would be an excellent idea if some 


ference of Sectior 
committee charge 
the meeting that 


of the Section Chairmen and some of the Committee 
Chairmen were made aware of the existence of other 
sections and other committees. Also it seemed wise to 


hese Chairman as to the problems of 
different divisions of the organiza- 


educate some 
their associates 1 


tion. It had furthermore seemed advisable to let the 
members of the louse—particularly those members 
who are really entering into the work of the association 
for the first ti know something of the work and 


problems of the Sections and Committees. 

The conferences had been held and each confer- 
ence had appointe la reporter The House would now 
hear from Mr. James Oliver Murdock, of the District 
¥§ Columbia, Chairman of the Section of International 
ind Comparatiy iw, who would speak for the con- 
ference of Section Chairmen. Mr. Murdock thereupon 


presented his repo It reads, in part, as follows: 


“The Conference of Section Chairmen decided that 
there were two portant topics which should be discussed 
in the Conferen nd reported upon to the House: (1) the 
organization an iture of the work of the Sections; (2) 
plans for coordinating the work of the Sections with 
the activities of State, local and affiliated organizations. 

“With regard to the first question, there are at present 
twelve organized sections of the Association. Eight of 
the sections are ncerned with special fields of the law. 
The other four tions deal with questions of general 
interest to the profession and to the organization of the 
sar. These four sections are: Legal Education and 


Bar; the Judicial Section; the Section 
Activities, and the Junior Bar Con- 


Admissions to 
of Bar Organi 


terence 

“The mait rk of the Section of Bar Organization 
Activities is to assist in coordinating the work of the 
various state and local Bar Associations of the country 
by acting as a house for helpful ideas in connec- 
tion with the wv k of these A ssociations. 

“The Tu Conference has as its primary pur- 
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pose the stimulating of interest of younger members of 
the Bar in the Association. It provides a training ground 
in which its members may fit themselves properly to serve 
the public and the profession. Membership in this Section 
is limited to the members of the Association under thirty- 
six years of age. 


Concerning Section Organization 


“While most of the members of the House of Delegates 
are familiar with the organization of the Sections, the 
Conference deemed it essential for a brief statement to be 
made concerning Section organization. A typical Section 
has for its officers a Chairman, Vice Chairman, Secretary, 
and a Council of eight members. The three officers are 
ex officio members of the Council. The officers and Coun 
cil are elected by the members of the Section. 

“The organization of the Junior Bar Conference is 
slightly different in that while it has a Chairman, Vice 
Chairman, and Secretary, it has an Executive Council, 
with one representative from each Federal Judicial Circuit 
and a State Chairman for each state, to supervise local 
activities, 

“Each of the Sections has numerous committees which 
are appointed as a result of the action of the Section or 
the Section’s Council. For example, the Insurance Law 
Section has sixteen sizable committees devoting their work 
to the different fields of insurance law. In the Annual 
Report for 1935, more than seventy Section committees 
are listed. Additional section committees which have been 
appointed in 1936 are as follows: 

“Section of Municipal Law: A Committee on Legal 
Problems of Municipal Tort Liability. 

“Section of Mineral Law: The Committee on Natural 
Resources now has three sub-committees on coal, oil and 
gas, respectively. 

“Junior Bar Conference : Committee to Cooperate with 
the American Law Institute in Preparing State Annota- 
tions; Committee on Drafting Legislation. 

“Section of International and Comparative Law : Com- 
mittee on Teaching of International and (Comparative 
Law. This Section has also appointed two division direc- 
tors, one for comparative law and one for international 
law. 

“Section of Real Property, Probate and Trust Law: 
The important work of this Section will be continued 
under three divisions with a Chairman and Executive 
Committee of each, namely, Real Property Division, Pro- 
bate Law Division, and Trust Law Division. The numer- 
ous committees which have been appointed to function 
under these three divisions are described in detail on pages 
26 and 27 of the pamphlet containing the calendar of this 
meeting of the House. 

“It is hoped that each member of the House of Dele- 
gates will carefully examine the 1936 Report of the Asso- 
ciation as soon as it is published in order that he may 
fully appreciate the scope and character of the work that 
the Sections and the numerous Section committees are 
doing. 

“The present membership in eleven of the Sections 
of the Association is as follows: Section of Legal Edu 
cation and Admissions to the Bar, 945; Section of Patent, 
Trade-mark and Copyright Law, 1068; Judicial Section, 
232; Section of Public Utility Law, 840; Section of Crim 
inal Law, 1095; Section of Mineral Law, 918: Section of 
Municipal Law, 509; Section of Insurance Law, 2057; 
Section of International and Comparative Law, 1021; 
Junior Bar Conference, 4147; Section of Real Property, 
Probate and Trust Law, 5055; total Section membership 
17,950. 


Advantages in Section Form of Organization 


“Tt is apparent from the foregoing that there are 
many advantages to the Section form of organization 
It permits any member of the Association to join one or 
more Sections in the field or fields of law in which he is 
particularly interested and in which he will be associated 
with lawyers who have similar interests. Members of 
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fields of practice which are not being 
the Sections or Association Committees 


1 


Sections participate actively in the discussions and deci 
sions of the annual meetings the Sections, and many 
Section members are appointed to do the work of th REsoLvep, That President of t 
Section committees. Members of many of the Section point a Special Committee to study and re} 
l regarding the Sec of Delegates at Kansas City on the 


receive special reports and publicatior 
and Committees ol the \ssociation, 


tion’s work. 
“The Conference of Section Chairmen has desired the ng out a distribution of the work 
foregoing facts to be brought t special attention of Committees so as to cover all important 
this House in order to show » great possibilities the make it possible for a maximum number 
Sections afford to all members the Association to pat of the Association to participate activel 
ticipate actively in the work of the organization. It 1 \ssociation is doing.’ 
hoped that in the near future practically all members of At the conclusion of the report 
the Association will enroll in one or more of the Sections moved the adoption of the re solution It 
“With regard to the coordination of the work of the Me Vanderbilt, of N lerse 2 
: iT. anderpbpiit, Ol New ersey, wa 
several Sections with the activities of state and local bar x : 
Associations and affiliated organizations, all of the Section stated that the Budget ' ommuttee ~ 
Chairmen have expressed 4 hearty willi ness to coop recommended to the Board ot Governors 
erate. At the present time the Public Utility Section ; 
have Public Utility and agency of the Association for the 
» determine, first, whether eacl 


survey covering the work of every Sect 


wishes to learn which state associatio1 
Sections or committees with which contacts can be made in order t 
The Chairman of the Municipal Law Section has ex giving the Association a return commenst 
pressed the opinion that it would be highly desirable for appropriation allotted it. and also weighin 
every state Bar Association to have a section or committee results accomplished by each of these 
devoted to this field of law The Section of International Association as a whole. The Budget ‘ 
and Comparative Law has at present under way a stud 

of the enforcement of international law in the State and 
Federal courts of the United State [he cooperation of 
state and local Bar Association committees is earnestly 
desired in connection with this project As contacts are 
made by the Sections with state and local Bar Association to the Board at the May meeting 
committees, it is believed that there will soon develop a been adopted by the Board 

two-way traffic in the field of cooperation and coordinatior Chairman Morris saw no inconsisten 


; 


mended that the Board commit thi 
\dministration Committee—which 
President, Treasurer, Secretary and 


of the Budget Commuttee—and that 


of activities. It 1s hoped that many oft the State bar the resolution hetore the Liouse and 

“jati . ‘tae memhet ho are reste ' ; . a : 
reer ae te : ypereig Wao oe Se or in the the Board of Governors rhe first called 
speci 5 I which Sections ; or re | , , 
pecs Res OF aw in wah ~ ire working will +4 the House, which seemed altogether 
become active members of such Sections This will pro . ‘eer 
: : eas , , . toe , the second for a report to the Board 
vide opportunities tor personal contacts and intormal co Vl Rol c 

‘ ) > Tt . 
operation. Vi ,obert Stone, : . 
to avoid duplication of the work the Pres 
Procedure Suggested to Bring About Cooperation appoint the same committee to act in bot 
Murdock thought the plan quite feasible 
then taken and the resolution adopted 


of Kansas, suggested 


1 
} 
I 


“With regard to the procedure about the cooperation 
and coordination of the work of the Sections and state and 
local Bar Associations and affliated organizations, it 1 How the Committees of the Sections 
suggested that the Section ‘ hairmen communicate wit Mr. Harrv N. Gottlieb. of Illinois 
the Executive Secretary of the merican Bar Association , we ae he A ee 
with a view to having their CI problems presented how the Comuuttees ot the ssociat 
through correspondencs te he sidents and Secretarie larly 
of state and local Bar Associatior It is also believed 
that the state and local Bar Delegates and the State Dele 
gates of this Association will be most useful in facilitating going to work 
action by the state and local Bar Associations quently 

“The Section of Bar Organization Activities will also Chairman Morris called upon 
be most helpful in bringing about the desired coordinated and Committee Chairmen present to suy 
movement of the sar throughout the country This Sec mation. Mr. Joseph D. Stecher, of O 
tion should be kept fully informed of the activities of all he Juni Bar ¢ ference. stated that it 
the other Sections ot a cooperative nature with state and or om _— = pe reget nace Apacer Aasmaan 
local Bar Associations. It is apparent that a widespread 
cooperative movement between » work of the Sections 


the sub-committees of the Sectiot 


tioned. His experiences with State a 
\ssociation Committees had shown that 


effectively at all, they had 


sary for their committees to work entirely 
correspondence except at the time of the At 
and similar activities of st and local Bar Associations img of the Association he Council 


+ 


will eliminate duplication of effort, possible conflicts, and however, held a mid-winter meeting in 


held at the Annual Meeting 

contribution it is making in the public service Mr. Bert M. Kent, of Ohio, Chair: 
“In concluding this report, the Conference of Sectior tion on Patent, trade-mark and copyrig 
he Section had about ten committees, the 


bring about a unified activity of the legal profession in th 
! 


Chairmen has requested that the following resolution 
Revision, which 


presented to the House of Delegate This resolution was that on Patent Law 


unanimously adopted | he mference of Section Chai: annually a large number of bills that 
I 
mgress proposing vari us 


men on January 4th 7 duced in Cong 
Patent Law. Most of the committees 
+] tae 


respondence, but the Committee on 
sion usually meets in April or May, 


“WHEREAS, the ( ns of the American Bar Ass 


ciation provide the most practical w ry any member 
of the Association to take an rt in the work of the 


as nT PERE 


organization, by attending the meetings and participating 'lttees Nave hnisne their ‘Work 
-; recommendations and they then g 


; 


in the discussions and decision f the Sections in whic : 
Meeting of the Section, which acts on 


he is particularly interested ; 
WHEREAS, there are some general fields of lega 
which are at present being dealt with by Association Com 


1 work to the Association 
Hon. Carl V. Weygandt, Chiet 


Chairman of the Judicial Section, 


a 


mittees rather than by the Sections, and other important 
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the Section on as to what state and local associations have committees 
that their work with corresponding duties, and be advised as to the names 
Mr. Jesse A. Of at least the chairmen of such committees. If this co 
’ operation is to be effective, facilities must be provided in 
the headquarters office for the collection and dissemination 
of such information; it is obviously a matter that cannot 
be effectively handled by the committee chairmen. Such 
continuing iniormation service could be usefully extended 
to many other kinds of information. Since the conference, 
ide for it. the Executive Secretary of the Association, being informed 
as to these needs of the Committee Chairmen, has arranged 
that the information will be compiled and sent to the 


Insurance Law Sec 
membership fee 
hereby realized 
tings He sug 


have such a 


A Working Committee Nucleus in the 


same Locality respective chairmen. 


Chairman of “To coordinate more effectively the activities of the 
committees of this Association with those of committees 
of the state and local associations, the conference recom- 
mends that the Association, by all appropriate means, seek 
to induce state and local Bar Associations, to appoint com 
, - mittees corresponding to the standing and special com 
ndence, could get mittees of the American Bar Association wherever such 
membership, usually matching of committee activities serves a practical put 
Under that pose and has not already occurred. 
seven com 
meeting, without 


ite and Trust Law, 

ypoint a working 

he twenty-one com- 
committee, in addi 


Resolution Requesting Reports on Proposed 
Federal Reorganization 


Chairman of the “In the course of the discussions it appeared that the 
it it had appro Federal Government is contemplating early reorganiza 
roblems relating tion of the administrative service and that such reorgani 
zation is likely to affect hearings on law and fact in admin 
istrative agencies, and methods by which review of deci- 
sions therein may be had. The committees must as a mattet 
of duty take an active interest in the course the proposed 
legislation takes. To enable those* committees to work 
, more effectively, this conference voted to recommend that 
The Section the House of Delegates adopt the following resolution : 
ld without ex- 
I. Francis, of 
Section, and 


sub-committees. 

ngs trom time to 
had several meetings 
luding a conference 
of the Federal 


“WHEREAS, studies of proposed plans of reorganization 
of the Federal administrative service have been or are 
. about to be completed by experts who were appointed 

nairman Ol the respectively by the President, by a Senate committee, and 

some intorma by a House committee ; 
“Be 17 REsoOLvED, that the House of Delegates of the 
: \merican Bar Association, assembled in Columbus, Ohio, 
of Chairmen of Standing and Special this .... day of January, 1937, as representatives of the 
Committees organized legal profession of the United States, hereby 
respectfully requests that when any such reports upon 
proposed reorganizations, with the executive department 
reports thereon, if any, are transmitted to the Congress 
or to any committee thereof, and printed, there be for 
ol W ashington, D. C., warded at the earliest practicable date a reasonable num 
ederal Taxation, and her, or approximately two hundred copies, to the head 
quarters of the American Bar Association, at the same 
time such copies are sent to the members of the Congress. 

“Be it further resolved, that a copy of this resolution 
be sent to the President of the United States; to the 
President of the Senate; and to the Speaker of the House 
of Representatives 

“The Conference considers it advisable that further 
similar conferences be held and also favors holding joint 
conferences attended by Chairmen of Sections as well as 
Committees, and by the President of the Conference on 
Uniform State Laws.” 


ussion, Chairman Morris 
he conference of Chairmen 
nittees. It was pre- 


pre 1oOn Ot views 
fferent association 
and of methods of 
between groups, 
discussion ot 

by Chairmen oft 
that the most prac- 
the respective 

the topics in which 
seem likely to be 
any differences \t the conclusion of the report the resolution 


by direct confer- relating to studies of the reorganization contemplated 
for decision, pref- with Federal government was adopted. 
Mr. William S. Culbertson, of Washington, D. C.. 
committees, sO Chairman of the Special Committee on the Facilities of 
i the Association, the Law Library of Congress, spoke to the recommen- 
ae seen: “ dation in the report that the work of the Committees 
v even Know each and the Sections be coordinated with similar work in 
the State and Local Bar Associations. He understood 
that the Headquarters Office of the Association had 
already undertaken its part of bringing that recommen 
with similar dation into effect. The Law Library of Congress par- 
cooperation — ticularly needs the cooperation of State and Local Bar 
be informed Associations in the support of appropriations from 


impressed with 
contact between 


and commit 
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Congress. The facilities of the library are extended 
widely throughout the country by arrangements for 
loans to libraries of State and Local Bar Associations 
and to University Law Libraries. He was particularly 
anxious to contact these Bar Associations with a view 
of having them establish committees that would work 
with his own. He therefore offered the following reso- 
lution: 

“RESOLVED, That each Chairman of a Section, Stand- 
ing or Special Committee be and is hereby authorized to 


Fourth 


Session 









communicate with State and Local Bar Associations with 
a view to coordinating the work of his Section or Com 
mittee with like work carried on or to be carried on by 
State and Local Bar Associations or Committees thereof 
The motion was carried. Mr. James Kirkland 
Clark, of New York, proposed an amended form of th 
resolutions introduced by Mr. Nathan William Mac 
Chesney. By consent it was placed on the calendar, 
under the head of unfinished business, for the follow 


ing session. 








Discussion of judicial selection and tenure, with 
special reference to the question of what part the or- 
ganized bar should play in dealing with the problem 
Committee asks Association to express itself on method 
of selection by a dual agency, followed by a periodical 
submission of the appointee to the voters “on his rec- 
ord”’—Committee Chairman proposes that nominating 
Roard be composed partially and predominantly of lay- 






HE Wednesday evening session was devoted to 
a discussion of Judicial Selection and Tenure. In 
calling the House to order, President Stinchfield 

stated that if any member was disgruntled at having 

to work in morning, afternoon and evening sessions, 
he should bear in mind that, by the action of an all 


Basic Propositions Relating to Judicial Selec- 


men—How constitutional provision for election of 
judges is practically evaded by bi-partisan combination 
of political bosses in Chicago- Some experiences 1 
California with the plan proposed—The New Jers 

method extolled—Chairman Wood replies to various 
criticisms of Committee's proposal Resolution adopt t 
with modification making sitting judges eligible for reap 


pointment, as alternative to running “on their record. 





wise committee, these three sessions per day had been 
arranged for his own good. Personally, he did not sub- 
scribe to such an arrangement. 

He then announced that Hon. John Perry Wood, 
of California, would begin the discussion. Judge Wood 
thereupon read his paper. 


tion—Failure of Direct Primary—Appoint- 
ment Through Dual Agency—Judge 


to “Run on Record” 





N three occasions the American Bar Association 
O has resolved against election of judges. Upon 
reports of its Committees, the Conference of Bar 
Association Delegates in 1935, and again in 1936, re- 
solved similarly and stated the consensus of the Bar’s 
opinion, so far expressed, upon methods to supplant 
direct election. The question now is, what shall the 
American Bar Association do about it? 
These propositions I regard as sound and as set- 
tled in the minds of most of those who have given the 
subject mature consideration. 


1. Efforts of the organized bar, by plebiscites or 


otherwise, to help the voters have not remedied the 
evil. Prior knowledge of this fact is fortified by the 
answers already received to inquiries of the Chair- 


By Hon. JouHN PERRY Woop 


Chairman of Committee on Judicial Selection and Tenure 








men of Committees on Judicial Selection throughout 
the country. 

2. Unrestricted gubernatorial appointment does 
not remove the play of politics. In the majority of 
instances, the appointments are based upon political 
or personal considerations and the result is little, if 
any, better than direct election. Even the appointment 
of the federal judiciary, made by the President with 
the aid of the Attorney-General and subject to con- 
firmation by the Senate, is by no means free from pol 
itics, nor can it be depended upon to save us from 
political mediocrities on the federal benc! Instances 
of each have not been lacking. 

3. Gubernatorial appointment, with no other check 
than confirmation by other officials, does not supply 
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proposed by the Chicago Bar Association, applicable 
to Cook County, under which, if adopted, vacancies 
in the Circuit, Superior and Probate Courts will be 
filled by the Governor from a list of not less than five 
for each vacancy, nominated by a commission com- 
posed of five residents of the county, appointed by a 
majority of the judges of the Appellate Court for the 
first district, none of whom shall hold any public or 
political office and no more than three of whom may 
be members of the same political party. The appoint- 
ment is for four years, after which the appointee goes 
before the people, without opposition or party designa- 
tion, for retention or rejection. Thereafter, he goes 
before the people each ten years. 

It will be observed that in these most recent rec 
ommendations the principle of selection by dual agency 
is applied, one to nominate, the other to appoint. in 
Michigan the appointment is for good behavior, but 
subject to the power of the Commission to censure or 
remove. In Ohio and Illinois, the appointments are 
for fixed terms with the right reserved to the people 
periodically to examine and pass upon the record of 
the incumbent. 

In each case is presented a means of selection in 
finitely superior to direct election, better safeguarded 
than is the appointment subject only to confirmation, 
and under each of which the qualified judge may rea 
sonably expect to be retained, if he competently devote 
his efforts to his judicial duties. 

These conclusions are in line with the great weight 
of opinion expressed wherever organized bars have ar 
rived at concrete recommendations and in line with the 
recommendations of the Committees of the Conference 
of Bar Association Delegates of 1935 and of 1936, 
both of which were approved by the respective confer- 
ences, and both of which were referred to the Associa 
tion for action. No action yet has been taken. 

Some advocate the entire disassociation of judicial 
selection and popular election, arguing that the elec 
tors are without information or competency to ap 
praise the real merits of a judge and are too sensitive 
to prejudices and to political manipulation. We must, 
however, face the fact that any substitute must pass 
the test of popular election, usually upon a constitu- 
tional amendment. It seems obvious that any method 
which deprives the electors of any direct control will 
meet with opposition from those who follow Jackson's 
theories, and from many other well intentioned per- 
sons, 

The plan of selection by dual agency, with period 
ical vote upon retention or retirement, should result 
in good original selection and in the retention by over 
whelming majority of the judge against whom no seri 
ous objection is made. The latter was demonstrated at 
last election in California. We must, of course, face 
the possibility of an attack upon a judge by reason 
of an unpopular, though righteous decision. Person- 
ally, I believe the danger of this is not great and that 
the common sense of the majority of the people can be 
depended upon to meet and overcome it. 

The greatest difficulty lies in finding the right 
personnel for the nominating board. It is argued that 
the nominating board should not be composed of 
judges nor controlled by them, and that lawyers who 
practice before the courts should not be members of 
it. These arguments are not without force. They can, 
in my view, be met if the board be composed partially 
of judges and partially and predominately of laymen. 

“he latter suggestion may shock the mind of the quick 


observer. How, it may be said, can the layman be 
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expected wisely to determine who have that character, 
learning and independence without which there is no 
real judicial fitness? Suppose, however, a board com 
posed of the Chief Justice of the Supreme Court of 
the state or Chairman of the Judicial Council, if there 
be one, the senior presiding judge of the next highest 
court and three laymen, elected first for 
terms of two, respectively, and 
thereafter one elected each biennium. Supose one qual 
ification of the layman to be that he shall hold no othe 
political office, and that the position pay 

would not competent and high-minded laymen be will 
ing to accept membership on the board? Surely, n 
greater service to the state could be rendered. Would 
not the people regard the selection of the lay members 
of the board, just as they would of the judicial mem 
bers, as calling for a high order of care? Would not 
the voters be able to ascertain the fitness of these offi 
cials? Certainly, to do so would be infinitely easier 
than to determine the most of the judges 
whom, with little information, except the tooting and 
publicity of the candidates themselves, they now must 
select. 

Suppose a board as suggested be established ; can 
it be said that public-spirited and qualified laymen, 
aided by the two high judicial officers, would not make 
lominees The manner of their 
strictly circumscribed. The 

determine its own method 


staggered 


four and six years, 


no salary 


htness oft 
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selection should not be 
board should be allowed t 
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means for really determination? It could 
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instance, rules like these: 
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mittee of outstanding law educators, will examine the 
eliminate the names of 
sufficiently 
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whom the 
qualified and submit the 
the bar of the jurisdiction for 
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those answers show not to be 
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the bar confidentially and freely to express his knowl 
edge of each candidate 

In jurisdictions where questionnaires have 
found that the law 
onsensus of opinion 


been 
used in bar plebiscites it has been 
that the 
e there are such, and rejects 


vers answer honestly and 
favors the qualified, wher 
the unfit. 

Would not a 
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in unqualified person, 


board, using such methods, find it 
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and would not any qualified board, in its own defense, 
if for adopt methods by which its 
nominations safeguarded? With 
such a method of selection, it may be that no later sub 
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judgment is that with such machinery 
respect to judges would be necessary, other than 
by which the nominating and appointing agencies would 
be elected. In view, however, of the considered opin 
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it, the desirability and practical necessity 
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would be the possibility of a just judge 
attack and possible retirement for some unpopul: 
Its great advantage would be thi 
judge would rarely be attacked, would 
security of tenure and be 
ical activity ] 
people’s power is being taken from tl 
easily answered \t the same time, 
retirement of the judg 
By unity of action by the bar 


disposed lay public the unqualified judge 


ment, would be removed quite as easily 
Under direct 
cost of putting in his place another, us 

qualified. The ambitious, unqualified self 
the opportunity pre sented by the candida 


I al ele ( 
lvantage - 
open t 
il ce 
cision. rualt fre 
saved the nec 


, ] } 
usual OD] 


ikewise, the 


be open to the 


unhtness 


election, he can be rem 


judge vote merely for 


tirement, 


lf the people 
and 1 means be provided by 
can be expected, the peopl 
confidently than they 
for the candidate opposing the incumbent 
In conclusion may I say this Phe 
when the itself, throug! 
should work out and agree w 


deemed most useful in any plan of select 


appointment 


retirement more 


Association 
body, 


tute for direct election of judges and rec 
to the 
For the committee to talk about the matter 
terms but, throug! 
tion, or criticism, avoid any definite recor 
would be a failure on the part of the A 
primary duty Rules and methods of 
istration are important. Of the first in 
ever, is the judge who applies those rul 
In the justice depends upon the 
wise, learned and independent judges, i1 
and justice will be 
system of 
Given the other sort 
administration of 


bars of the various states and 


fear of possible mistake 


end, 


bued witl 


passion for justice, administered 
under almost any 
speaking countries 
there will be 


best system of law 


used 


laws 


poor justice 


\t the 
stated that the 
Judicial Selection and 
had 
It related 


where 


conclusion of his address Judgt OO 
which the 
Tenure proposed to the House 


membet 


resolution mmittee o1 


been mimeog 
only to the situation in those 
directly elected L 
was extremely anxious, as were the 
that the American Bar Asso 
question, whether that met! 
there is appointment thr 
by periodical submissi 


raphed and distributed 
judges are 


committees, 
itself on the 
tion by 


agency, 


which 
followed 
pointee to the voters “on his record,” is 
plan as we are able to conceive. It was 
for this body to attempt to work out the 
plan; that would be a rather foolish efi 
But 


proposition 


| 
itsell 


could 
stated 
better 


States which he had menti 


the Hous express 


just 
Chere might be methods 
some of the 
election does 


by name, where direct 





or FourtH SESSION OF HOUSE OF DELEGATES 


rom this body 
prevail, in his opin 
n the selection of 


Resolution Judicial Selection Presented 


llowing resolu- 


re the 


ng methods of 
to the main 
lependent judi 


ut of 


lucive 


politics as 
and 
ire under 
ection of judges 
by the House of 
tion that in its 


way 


105 


judgment the following plan offers the most acceptable 
substitute available for direct election of judges: 

(a) The filling of vacancies by appointment by the 
executive or other elective official or officials, but from a 
list named by another agency, composed in part of high 
judicial officers and in part of other citizens, selected for 
the purpose, who hold no other public office. 

(b) If further check upon appointment be desired 
such check may be supplied by the requirement of con 
firmation by the State Senate or other legislative body of 
appointments made through the dual agency suggested. 

(c) The appointee after a period of service and 
thereaf er periodically to go before the people upon his 
record, with no opposing candidate, the people voting upon 
the question “Shall Judge Blank be retained in office ?” 
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words, no system that we may devise will be perfect, 
nor will it produce satisfactory results one hundred 
per cent of the time 

The problem, as I see it, is to find the system of 
selecting judicial candidates which will give the best 
results most of the time, and will help in securing, 
in so far as possible, honest, able and independent 
judges, and at the same time a system which we can 
induce our constituencies to adopt. 

\nother proposition which it seems to me we 
ought to keep in mind is this: This problem of the 
selection of judges is very different in the metropolitan 
areas from the problem as it presents itself in other 
districts. Take my state as an illustration. The prob- 
lem is very different in Cook County from the prob 
lems in the balance of the state, and I think those of 
you who come from cities like New York and Phila 
delphia, San Francisco, Los Angeles, and the other 
large cities of the country, will agree that that is the 
case 

let me describe to you briefly how we do it in 
Illinois, at least in Cook County. Under a provision of 
our State Constitution, the judges must be elected 
The letter of that constitutional requirement is com 
plied with, but the spirit of it is grossly violated by the 
device which the politicians of our community have 
worked out, and that is a device of bi-partisan tickets 
which they call coalition tickets, under which this re 
quirement of the Constitution that the judges must be 
elected is just thrown to the four winds. 

The letter of it, as I said a moment ago, is com 
plied with, because our judges who are on the bench 
have received certificates of election from the proper 
authorities, certifying to the fact that they have been 
duly elected at an election held at such and such a date 
But at that election the voters who went to the polls 
and cast their ballots had not the slightest choice in 
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the matter at all, and that is brought about in a very 
naive way. 

The evil started at the time of the war, as a mat- 
ter of economy, and then it was brought into full frui- 
tion in 1921, when a gentleman who was the Mayor 
of our town tried to make a raid on the bench. At 
a time when all the judges of our circuit court came 
up for reélection be endeavored to defeat them all and 
put in a bunch of his own choosing because of the 
fact that they had refused to do some political bidding 
of his which I shall not take the time to describe. This 
is neither the time nor the place for it, and I shall not 
tire you with that. But he did make a raid on the 
bench. 

Out of those twenty judges who were then seek- 
ing reélection, about half were Republicans and half 
Democrats. He just made up his mind that he would 
put twenty names of his own choosing, and none of 
them would be the sitting judges unless they came over 
and signed on the dotted line. The Democratic au- 
thorities saw a chance to make a good play, and they 
turned around and said to the eight sitting Repub- 
licans, I think it was, “We will put you on our ticket, 
and we will put on two more Republicans and then 
ten Democrats, and make a fifty-fifty ticket, and if 
you are all willing to do so you can run under the 
Democratic column; and they did. 

There was a whale of a fight at that election, with 
the result that every one of the candidates on the so- 
called “Big Bill” ticket was defeated, and that was 
accomplished by that combination of ten Republicans 
and ten Democrats who ran that year on the Demo- 
cratic ticket, which was called by the people at that 
time a coalition ticket. 

The idea stuck, and the politicians learned a little 
lesson. They turned it to their good and have been 
working it ever since. This is the way they worked 
it: They passed a law through the Legislature to the 
effect that the County Central Committees of the polit- 
ical parties were to be the judicial conventions for the 
purpose of naming the candidates of the party for the 
bench. In other words, the Republican County Cen- 
tral Committee made up of about fifty politicians meets 
in judicial convention to name the candidates for the 
bench who are to appear before the voters on the Re- 
publican ticket. They have an Executive Committee of 
five, and of course that committee of five names the 
ticket. The same system is in vogue on the Demo- 
cratic side. 

Well, they learned this little stunt in 1921 and 
since then all they do is just have those two groups of 
five sit in together and make up a ticket of twenty— 
I am using that figure of twenty as an illustration— 
and they split it between them fifty-fifty, and ten of 
that number are Republicans and ten are Democrats, 
and the same twenty are named by the two County 
Central Committees. It is all perfectly simple. 

In our State a man’s name may not appear on the 
ballot under more than one column, and therefore after 
the Republican County Central Committee has named 
the twenty in their column, and the Democratic County 
Central Committee has solemnly named the same 
twenty in their column, the party leaders: just send 
word to these twenty gentlemen, “You will kindly get 
together and make up your minds on which of these 
columns you want to run and get off the other one,” 
which they proceed to do. 

Having elected to run in any given year under 
the Republican column, let us say for illustration, they 
send in a formal withdrawal to the Election Commis- 


sioners from the Democratic column, and that column 
is vacant. Then we have a ticket, all the expense of 
the election such as the printing of the ballots and all 
the election officials, and all the rest of it, and the 
voters go to elect twenty judges to the Circuit Court, 
and they are presented with ballots on which they find 
twenty names. 

In that way the constitutional requirement is com 
plied with—they have an election, and the judges are 
elected—but the truth of the matter is that in our 
County our judges are appointed by an irresponsible 
bunch, and not one in ten thousand voters can even 
tell who they are. The little Executive Committees of 
the County Central Committees of the parties in my 
County appoint the judges in fact, although in theory 
they are elected. 

I know some of you are thinking, “Why can’t 
someone run as an independent?” They can. I en 
joyed the experience myself once, but you know what 
chance you have. Here is this so-called coalition, bi 
partisan ticket, and the party workers of both th 
major parties are handed that list and they go out 
and get the boys out—and the girls, nowadays, they 
both vote—to support that twenty. There is abso 
lutely no chance to break that slate. We have tried 
it repeatedly in Cook County with the support of all 
the papers. You could not ask for better publicity 
yet with all that publicity, and with a fight on the part 
of the Bar Association, with a lot of money spent, 
you cannot make a dent in that system 

What is the result? I think of that experience of 
ours in Cook County, and then read this question 
“What has experience shown as to the relative desira 
bility of existing methods of selecting judges?” Our 
experience has been that by and large we have on out 
bench some good judges, I will admit, even in that 
unspeakably bad system, but in large measure a bunch 
of judicial politicians, who just play politics morning, 
noon and night. 

We got pretty sick of it in the Chicago Bar Asso 
ciation. We asked them several times to stop that 
business. They told us to mind our own business, and 
that it was none of our business, and all the rest of 
that ,and finally it got so bad this last spring that we 
just called those gentlemen to account and had a show 
down. The result of it was we expelled four of them 
from membership in the Chicago Bar Association, and 
we publicly reprimanded nine other judges. The re- 
sult was that forty-odd of them sent us a round-robin 
withdrawal as they called it—call it a resignation, if 
you like—they just backed away and got out of the 
Bar Association. Some of them resigned from the 
American Bar Association. 

We felt in Chicago that we ought to do something 
besides criticizing these men for their political activ 
ities, and the Chicago Bar Association has made an 
effort to provide a remedy by studying this question 
of judicial selection and attempting to devise a way 
by which we could select our judicial candidates and 
avoid this sort of thing. We appointed a special com 
mittee consisting of some of the ablest lawyers in our 
city, and they have been studying this question in- 
tensively for the past two years. Within the last few 
weeks, they submitted their report to our Board of 
Managers, and our Board has approved their plan. 
At this time we are about to make an effort to put 
that plan into effect. 

Unfortunately, you will see from what I have said 
it involves with us the problem of amending our State 
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I take the privilege, Mr. President, of seconding the 
motion for the adoption of the resolution. 


Experiences in California—Labor’s Attitude 
Towards the Reform 


Mr. Arthur W. Brouillet, of California, wished to 
give some of the experiences they had had in San Fran- 
cisco with the system that Judge Wood had referred 
to, and he approached this with the greatest degree 
of sympathy with his ideas. In fact, he had been Chair- 
man for San Francisco in seeking to put through a 
constitutional amendment, the essential features of 
which were the same as those adopted at the election. 

At present the judges of the Supreme and Appel- 
late Courts simply run on their records. That is, they 
file a declaration of intention to run prior to the gen- 
eral election at which their names will appear, and they 
are ipso facto candidates without opposition. Now 
there was a judge on the Supreme Bench, an extremely 
good one, too, who was unfortunately stricken with a 
serious form of paralysis which progressively got 
worse. In spite of this situation he was urged to file 
his declaration of intention to run, which would have 
meant, if he had done it, that there would have been 
no candidate to oppose him, and the Governor would 
again have had the making of a nomination which 
would have resulted in a rubber stamp appointment 
by the Chief Justice and the Attorney General. 
These gentlemen were certainly two of the finest 
men that could be found in the judicial system of 
any state, but when a nomination was presented to 
them by the Governor, what could you expect them 
to do under the circumstances? 

The public attitude towards the plan, as applied 
also to the Superior Courts, had been well illustrated 
by certain events in Los Angeles and San Francisco. 
The constitutional amendment now in force permits 
counties by an election to come within the constitu- 
tional provision as to the selection of superior court 
judges also. In Los Angeles the proposition was put 
on the ballot, but later withdrawn in view of the 
formidable opposition which was apparently rising in 
the ranks of organized labor, from the press and vari- 
ous other organizations. So the people were not al- 
lowed to vote on it. In San Francisco, however, they 
put it on the ballot and had a vote on it, with the 
result that it was defeated by about two to one. The 
organized forces of every liberal group, as they call 
them there, and of labor were against it. 

He found a very strong feeling among the gen- 
eral run of people that they wanted to retain the right 
of electing their judges. Organized labor in California 
—and no doubt in every large city in other states—will 
be unanimously opposed to surrendering this preroga- 
tive. And one unfortunate result of the opposition of 
labor to this part of the Bar program was that, in Cali- 
fornia, it extended to other matters. For instance, they 
had never been able to raise the requirements for the 
study of law beyond a high school degree. The opposi- 
tion from that source had been somewhat softened by 
means of various conferences, but in order to bring 
even this about the Bar representatives had been com- 
pelled te speak about requirements for admission as a 
kind of apprentice system. To adopt the position pro- 
posed in the resolutions before the House was simply 
setting back the time when the cooperation of these 
groups could be secured in putting across a program 
which was really more important than the devising of 
some new scheme for electing judges. 
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“From that very practical standpoint,’’ Mr. Brouil 
let continued, “and at this particular time I think it 
would really be a serious step for this House to take 
[ sincerely hope that you will give the matter niore 
time and more study. I may have some suggestions 
that you may think worth-while between now and the 
meeting of the convention in Kansas City. There will 
probably be time enough for further discussion without 
our taking action just because two or three committees 
have studied this matter and because twelve or thirteen 
Bar Associations have made recommendations.” 


The New Jersey System of Appointment 


Mr. Robert Carey, of New Jersey, thought the 
system in that state, under which the power of appoint 
ment is in the Governor, was an eminently satisfactory 
one. The Governor is never able to evade his respon- 
sibility. His appointments must be confirmed by the 
Senate and that is a part of the business of the Senate 
to which it has always given real consideration. The 
ideal system of szlecting judges in order to secure the 
finest, cleanest Kind of administration of justice was 
that provided by the Constitution of the United States. 
The only difference between that and the New Jersey 
system was that in his State there was a limitation on 
the term of office. 

As to the Supreme Court, Mr. Carey continued, 
“one of the main ambitions of every Governor appar 
ently has been to keep that Court free from politics by 
keeping it politically divided as far as it could be in a 
partisan sense. We have taken politicians and put them 
in our higher court places in New Jersey; we have 
taken them from our State Senate; we have taken them 
from all sorts of political fields of endeavor But some 
how or other as soon as they put on the gown and ste] 
on our Supreme Court bench, they seem to forget all 
their partisanship, they seem to care only for the rendi- 
tion of justice and the way it ought to be administered 

“These would some of our 
ideals. In the first place, this plan as proposed could 
not be put into operation in any Eastern State of the 
United States today. It would certainly not get a 
chance in Pennsylvania right now; I refer to this prop 
osition that a judicial board be established to suggest 
to the Governor whom he shall appoint when making 
his appointments. \gain, the last section here is 
too impractical. It is the one thing that the Bar of our 
State wants to keep away from, the recall of the judi 
ciary. I thought we tried to forget even the thought 
of that, but here it is proposed that every certain num 
ber of years when a judge is appointed he shall go 
before the people in an election so that it may be de 
termined whether he should be office in the 
coming years.”” He was opposed to the resolution 

President Stinchfield called the speaker’s atten 
tion to the fact that the proposed resolution had noth 
ing to do with those States in h judges are now 
appointed. 

Judge Clarence N. Goodwin, of Illinois, approved 
the principle of the resolution but felt that Judge Thom 
son of his own State, and those associated with him, 
had been wiser in their approach to the question than 
was indicated by the committee’s resolution. He moved 
an amendment to the committee's resolution providing 
that “each judge in office shall continue therein until 
the expiration of his term, and at the election prior to 
the expiration of his term of office he shall go before 
the people upon his record with no opposing candidates, 
the people voting upon the question, Shall Judge Blank 
be retained in office?” By this amendment, the gen- 
eral proposition would h ind it the force and 
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power of the sitting judges, and opposition whl 
prove fatal would be eliminated 
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of the gentleman from San Francisco. He had said 
that nothing could be done because labor was against 
much i 
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Commerce But organized 
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Che had worked 
matter He begged those who came from States where 
there was no particular trouble not to deny an expres 
sion which would uphold the hands of those who were 
endeavoring to accomplish a needed chan 
other States. 

Mr. Roscoe O. Bonisteel, of Michigan 
he had just come from a meeting of the ( 
Judicial Selection and Tenure in his State in which thx 
very questions now being considered had 
cussed. They had outlined a plan for Michigan and 
they did not care to be met by the weight of authority 
which the adoption of paragraph (c) of the resolution 
would give those who opposed that plan. Thx 
tion would say that the American Bar Associ 
approved the California plan and that was 
for Michigan. He would like to say that 
Wood had agreed to a suggested amendn 
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Resolution Amended and Adopted 
Mr. Bonisteel thereupon presented his amendment 
which changed subsection (c) of the resolution to read 
as follows: “The appointee shall after a pet 
ice be eligible for reappointment periodically thereafter, 
the people upon his record with no oppos 


iod of serv- 
or go befor 
ing candidate, the people voting upon the question, Shall 
Judge Blank be retained in office?” The change 
the insertion of the provision that the appointee should 
be eligible for reappointment. Chairman Wood ac 
cepted the amendment for the committee, and the 
lution was thereupon adopted by a vote of 44 to 34 
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value of the ship and the freight pending. The latter 
phrase, he explained, simply meant the money which 
the broker earned on that particular voyage, whether 
as freight paid for cargo transportation or passage 
money paid for passengers. 

“Now, the argument was made to your Commit 
tee,’ Mr. Terriberry continued, “that that sort of a pro 
vision put a premium upon the owner’s not looking at 
the ship before she began the voyage. In other words, 
it made it to his interest to be free of knowledge, so 
as to escape the charge of privity or knowledge, and 
that encouraged the unprincipled ship-owner to be in- 
different to the seaworthiness of his vessel. We merely 
report that such was the argument, we don’t find that 
was a fact. As a matter of fact, if I may sfep out 
of character of Chairman and speak as an individual, 
[ don’t think there are any finer set of men in the 
country than our merchant marine people. They are 
just like any other group of reputable people, there are 
some of them that are fine people, there are some of 
them that are middle class people, and there are some 
of them that are ‘dollar chasers, and would hesitate 
at nothing to try to make money, but they are neither 
better nor worse than any similar group of people in 
this country. 

Arguments Made Before Committee 

“The argument was further made that we should 
recommend that Congress enact legislation that would 
make it affirmatively to the interest of the ship-owner, 
or at least make it his duty, to see that his ship was 
seaworthy before she put to sea, which nearly all ship 
owners do anyhow. That was to take this form: that 
we would recommend that this Association pass a reas- 
olution urging Congress to enact legislation providing 
that if lack of due diligence in making the ship sea- 
worthy before and at the beginning of the voyage 
caused loss or damage—and that means in regard to 
death and personal injuries as well as cargo damages 
if that lack of due diligence caused the loss, then his 
right to limit his liability to the ship and freight pend 
ing should be denied. 

“An important phase of that is the causal connec 
tion. There are some that believe that if a ship has 
an accident or some sort of disaster and persons are 
injured and cargo is lost or damaged, they ought 
to be able to institute a sort of a general search of the 
ship afterwards, a fishing expedition, and even though 

(Continued on page 143) 
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We Start the Year with Complete Certainty That, if There Is Real Interest in Bar Association 


Work and the Improvement of Our Profession, the Machinery Is Available to Select the Best 


Men in America for the Job—Also with the Assurance that Today Throughout the Nation 


There Is Greater Interest in Such Matters Than There Ever Was Before—A Further Asset 


Is the Spirit of Sections and Committees of the Association, Who Are Resolved to Make Their 

Product Even More Worth-While—Then There Are the Zest and Stimulation Afforded by 

the Many Good Fights That Lie Ahead—Against These There Are Certain Liabilities Which 
Must Not Be Overlooked—*What Do You Say?’’* 





By 


FREDERICK H. STINCHFIELD 


President of the American Bar Association 


E have concluded a year which is regarded 

with satisfaction. The House of Delegates, 

upon which we place so much hope, has had 
a good meeting. Its have been enthusi- 
astic and thoughtful, reasonable and ready for work 
and for improvement. There could not perhaps be 
any more appropriate time for us to consider our 
assets and liabilities than thus early in the new 
year. 

With our recent acquisitions, who have 
heretofore had faith in the profession and in the 
welfare of the Association will gain added enthus 
iasm. .In those who have been dissatisfied and pes- 
simistic about the future, it may be that, in recount- 
ing our assets, we can arouse some new hope. 

The American Bar Association has been criti- 
cised for many things; amongst them have been a 
lack of interest in the common man of our profes 
sion and of society, the retention of power amongst 
a limited number of people, a devotion to petty 
politics within and to national politics without. 
There are many who do not agree that any of these 
charges are true. They have believed that, as here- 
tofore organized, the American Bar Association has 
been of great value to the profession and to the 
public. 

It has been plain, however, that the criticisms 
have been sufficiently widespread to require a 
change of policy and of machinery, in order to per- 
suade those who have been pessimistic. We are, 
therefore, now riding in a new machine, put on the 
road last August in Boston. The entire control of 
our new model has been turned over to the House 
of Delegates. That House is not dominated, and 
cannot be dominated, we hope, by any clique of the 
Association. The group known as State Delegates 
will nominate the officers. Two hundred, however, 
of any members of the Association can nominate 
anybody else for officers of the Association. It is 
said that the House of Delegates can reject any 
nomination made by the State Delegates. These State 
Delegates can be the best men from each of the 
states. You will select them by ballot. You do not 
have to take any man’s word for the kind of person 
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the Hot 
Twenty-five men can nominate 

they will. A larger body of delegates is made 
those sent by the state and local bar 
Your bar association can select its best man, or men, 
to represent the interests of your bar 
Your local bar association, interested in its prob 
lems, can send its best man to the Hous¢ Dele 
A fair judgment of the present House ol 
1 Da®r 


you wish to represent your state in 
Delegates. 
ations 


SOc! 


as 
association 
n 
of 
gates. 
Delegates indicates that lawyers an 
tions have declared that hereafter they wis 
to the meetings of the House of Delegates 
dependable and sincere lawyers who will serve. 
This House of Delegates selects all your 
It is difficult for me to see how anybody 
gest that there can be any machinery where it can 
be controlled by a small body of men, 
choose to call the House of Delegates 
{t is small in number compared to the total 
of lawyers, but it represents the best of 
from every state—those selected by each of 
your state and those selected by the state and local 
bar associations in the manner they d wisest. 

We start the year, then, with the utter 
tainty that, if there is real interest in 
tion work and in the improvement of our profes 
sion, the machinery is available to select th 
men in America for the job. There need never be 
any future worry about inadequate in- 
sufficient men to rule over you. 

At the meeting of the House of 
which we have just had, there were 14. 
out of a possible 165. They 
three days. They touched upon problems 
concerned the body itself, and they consicde 
lems that bear upon the profession ¢ 
Whoever had anything of interest to the 
or of interest to his bar association or 
association or to anything that concerns the lawyer, 
had a chance to speak. 

As a further asset. you find throughout the 
United States an interest in bar associations and in 
the profession and in the work of lawyers, such as 
has never existed before. That interest |! been 
growing for the last few years. It | 
much that there have been brought into being inte 
grated bars in seventeen or eighteen states. Int 
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grated bars m«¢ 
every practicing 
tion of the bar, 
tion of the courts 
is accomplishes 


immediately 


substantially, as you know, that 
lawyer comes under the jurisdic- 
l, therefore, under the jurisdic- 
Greater control of his conduct 
The results have been evident 
who have done wrong things 

have been called upon to answer for their sins. 

The Sections and Committees, it seems ap- 
parent from everything said and done by them, have 
new hope for they have added determi- 
nation to work and to make the product of their 
work worth wl they are alive to the possibili- 
ties of improvement in the profession and, we be- 
lieve, devoted t e welfare of lawyers everywhere. 
None of ther satished with just doing a job. 
There is not the opportunity nor the time to speak 
of the Sections and the Committees one by one. 
rheir volumes which you have, 
There is a spirit in them, a 
determination, which 
eir work and to the value of 


ituTre-* 
iLuiCc, 


1 
reports tne 


speak for thet es. 
hope for the future, 
will add mucl tl 
their reports 
There is it | the Sections and Committees, 
and in the offi and in the officers of local and 
state bar assi ns whom we have been fortunate 
enough to meet active willingness and deter- 
mination to coordinate the work of this association 
with the work of other associations everywhere 
All have con that the coordination of this 
work is essent to our own well-being and to the 
betterment of society. Coordination is not an easy 
thing. It is not simple to know how to harmonize 
the work of tl ymmittees of 48 states and of the 
American Bar ociation committees covering the 
same subject ut that coordination will be ac- 
complished may count the determination to 
do this as one our most valuable assets. 
We have al ; the friendly competition of the 
large and successful state and local bar associations. 
these associations 
tanding; in some respects it sur- 
eretofore done by committees and 
Bar Association. That a 
turned out by state and 
can count as an asset, in 
these days when our own Section and Commi:tee 
ned that their product shall here- 
or the superior, of that turned 
or state bar association. 
e overlooking one of our greatest 
‘'t count amongst them the very 
that can be seen just ahead. I 
yver all the possibilities: but what 
many differences of 
alue, or lack of value, of law 
different notions as to what 
there are to be any. There is a 
ongst some as to whether the 
\ssociation itself should do law list 
work. Mis vants few law lists, but such as it 
has, it wants perfect. Other states are willing to 
lists, even if they be not so good. 
willing to accept them all. There 
is a world of interest in the report of the Law Lists 
will appear before you in Kan- 
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Committe 
sas City 
We have Committee on Administrative Law 
rts second to no committee reports 
‘ou are familiar with them. The 


that makes 


material in them has been widely quoted. The 
danger of bureaucracy as suggested in them has 
been the theme of many political addresses. The 
Committee now proposes an administrative court 
It finds violent opposition here and there, Not the 
least of that opposition, undoubtedl;, exists in 
those already in control of the bureaus and admin- 
istrative forces, whose work might be lessened or 
changed by the administrative court. There will 
be no lack of interest in the adoption of what this 
committee proposes. 

We shall have the matter of public defenders 
before us. There are those in the association who 
insist that there should be one public defender for 
everyone charged with crime; that the claim that 
the rich man has one defense and the poor man has 
another should be eliminated; that all charged with 
crime should have the same, but efficient, defense ; 
and that no man charged with crime, however poor 
or whatever his situation in life might be, should 
be without this defense. Some amongst us say that 
it is a step towards the socialization of the profes- 
sion. We have heretofore not looked kindly upon 
the public defender idea. Any proposal made by 
the Committee on Legal Aid with reference to pub- 
lic defenders will undoubtedly meet a warm recep- 
tion, offered by both friends and foes. 

There are differences of opinion as to what the 
Committee on Professional Ethics should do; how 
far it should proceed. The canons of ethics which 
have heretofore been presented do not meet with 
the approval of all the lawyers of our association ; 
we presume that some offered hereafter will meet 
opposition. A committee of the American Law 
Schools Association made a survey. It declares 
that 90% of all people have need of legal advice; 
that even 60% of all business places have no legal ad- 
visers. Other statistics are as startling. We find 
lawyers unable to make even a living wage. The 
law schools continue to overfill our professional 
ranks. A canon of ethics, never questioned as to 
its propriety, forbids advertising to lawyers. A 
business, sensing an undeveloped field for its prod 
ucts, makes known the value of those products, and 
brings those who need and the wanted article to- 
gether. The field where legal advice in large quan- 
tities is needed remains entirely untouched. Can 
anything be done about it—to produce, in quanti- 
ties, cheaply, to everyone, a valuable legal product? 
Here is a chance for difference of opinion worthy 
of the mettle of any of us. 

The Unauthorized Practice of Law Commit- 
tee, and we, through it, will have a constant fight 
on our hands in attempting to carry out the hope of 
eliminating corporations and laymen from the do- 
ing of work that lawyers have believed belongs to 
them. 

There seems to me an entire possibility that 
the Committee on Cooperation between Press, 
Radio and Bar may present something which will 
offer an interesting controversy. It is not likely the 
report which will be made on this matter can be 
unanimous. 

It has been proposed to give us a Service Letter 
which costs a lot of money. We don’t know whether 
we have that money. There are those who doubt the 
value of a service letter, and think service can be 
given to members in other ways more efficiently ; 
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there are those who claim that the very life of ou 
organization depends upon the putting out of a 
service letter. There will be no lack of difference 
of opinion. 

rom time to time, there will be divided opin 
ion as to who shall lead you as your officers. There 
have been such differences heretofore, occasionally 
they have never been without interest. With the 
new machinery, the possibilities of competition are 
increased manyfold. I should be sorry if there were 
not very frequently in the future competition which 
will be of interest to all of us—a fight which we 
should not wish to miss 

Jut no accounting would be sound unless the 
liabilities were considered. There has been a ten 
dency, here and there, of late, to count only assets 
and forget liabilities. We have liabilities; and 
against the assets we have outlined, those liabilities 
should be considered. 

I have said that there is a reawakened interest 
in bar association matters and in the welfare of the 
profession. There can be no question about that; 
but there can, also, be little question that that in- 
terest is not yet adequate. It must be clearer yet 
that there are thousands of lawyers willing to talk 
about improvement, but unwilling to do anything 
about it. Overcoming inertia is always a difficult 
task. There is inertia; there is particularly inertia 
when action is attempted. It is one of our liabl 
ities; it is a liability which lawyers have had for 
hundreds of years. 

We have too few members and too little money 
We have an enormous territory to cover; we have 


limitless work to do Our committe 
live apart; they must get together for 
meetings are in different parts of the 
committeemen must go to those me 
can compare our income, if you will, 
come of a few of the larger local 
Those local associations lack many 

which we have, such as those involy\ 
They haven't the territory to cover that 
yet they spend their income. We must 
money; we must have more members 
tire confidence that the House of Del gat 
back to their homes determined to rem 
am certain that you who are interested 
fession will assist us in changing that sit 
our assets are what I have said the 
one of our liabilities is too few mem! 
little money, I am confident vou will 
liability. 

We may perhaps count it as a 
there is an over-amount of interest 
matters collaterally connected with 
tions. You may call that a contings 
you will; I do not wish to character 
certain of this: that it is a liability if 
our members so fat forget the necessat 
their association as to devote the most 
to the social considerations of out 
You all know how to remedy that 

On the whole, it’s a fair picture 
ing upon as the year opens \ny amount 
to be done, the men to do it. 
exhilaration of a fight What 


Junior Bar Council Outlines Program for 
Coming Year at Columbus 





By Paul 


Secretary of Junior 


N extensive program of activity for the Junior 

Bar Conference, featuring promotion of bar co- 

ordination, was outlined by the Executive Coun 
cil of the Conference at its midwinter meeting in 
Columbus, Ohio, January 7th and &th 

Other points in the program adopted by the Coun 
cil include : 

1. The fostering of interest in the study of the 
substitute for direct election of judges approved by 
the House of Delegates at its Columbus meeting 

2. A campaign to establish in all states the stan 
dards of bar admission approved by the American Bat 
\ssociation. 

3. The rendition of assistance to state groups in 
terested in establishing integrated bars 

+. A public information program to give the pub 
lic a better understanding of the ideals and purposes 
of the organized bat 

The Council also created a committee of three to 
cooperate with the House of Delegates Committee in 
the study ordered by the House on the economic con 
dition of the bar. 


HANNAH 


Bar Conteren 


The Most Important Immediate Problem of Bar 
Associations 

Convinced that the most import 
problem of bar associations is the effectiy 
tion of state and local bar association activi 
of the American Bar Association, the Cou 
that the Conference should concentrat 
assisting in the solution of this problen 

In addition to offering the facilities 
ference to the American Bar Associati 
nection, the Council resolved to request 
ence’s State Chairmen to do two things 

1. To survey the present extent 
and coordination of the state and local bat 
with the American Bar Association. 
the Conference Se: retary by June ee 
2 lo work, where feasible, for tl 
in their state bar associations, of con 
sponding to the committees of the Ameri 
ciation, and to assist those committees 
with and using the facilities of the 
tees 
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After hearing of the success of the public informa 
tion program conducted by Conference members in 
California and New Jersey, the Council adopted the 
suggestion of Grant Cooper, Council Member from the 
Ninth Federal Judicial Circuit, and chairman of the 
\ctivities Committee, to make such a program a part 
of the national Conference program 

Included in the Cooper suggestion are talks to be 
made by Conference members before lay and legal o1 
ganizations on current problems in the administration 
of justice, bar activity and on other matters of public 
interest pertaining to the law. These talks will 
particularly what the organized bar is doing to assist 
in the solution of the problems discussed. 

The program will be conducted under the super 
vision of the Conference Chairman and Vice-Chairman, 
with the members of the Activities Committee in 
charge in their respective Districts. The members of 
the Committee and the states under their jurisdiction 
are listed below: 

Grant Cooper, City Hall, Los Angeles, Califor 
nia—California, Utah, Washington, Idaho, 
Nevada, Montana, Arizona, and Wyoming. 

Albert J. Meserow, 33 N. La Salle St, Chicago, 
Ill.—Ohio, Indiana, Michigan, Illinois, Wisconsin, 
lowa, Minnesota, Nebraska, South Dakota and North 
Dakota. 

Byrne A. Bowman, 1209 Perrine Bldg., Oklahoma 
City, Okla.—Alabama, Mississippi, Louisiana, Arkan 
sas, Missouri, Kansas, Oklahoma, Texas, New Mex 


The Chairman of the Conference will appoint 
the committee, and it will report at 


stress 


Oregon, 


ico, and Colorado. 

Samuel H. Feldstein, 405 First Nat'l Bank Bldg.., 
Baltimore, Md.—Delaware, Maryland, North Carolina, 
District of Columbia, West Virginia, Virginia, Ken- 
tucky, Tennessee, South Carolina, Georgia and Florida 

L. Stanley Ford, 210 Main St., Hackensack, New 
Maine, New Hampshire, Vermont, Massachu 
setts, Connecticut, Rhode Island, New York, New 
Jersey, and Pennsylvania. 

The Council directed the Activities Committee to 
prepare a list of subjects for discussion, the principal 
points which might be considered under each, and a 
bibliography or reference list pertaining to each sub 
ject. This list and bibliography are to be made avail 
able to State and Local Chairmen as soon as completed. 

Guy Tobler, Chairman of the Conference Mem 
bership Committee, sat with the Council part of the 
time, and reported that two hundred sixty new mem 
bers of the American Bar Association had resulted 
directly from his committee’s efforts between July | 
and December 31, 1936, and that during that period, 
nearly 600 lawyers of Junior Bar age had joined the 
\ssociation, 

Mr. Tobler asked and was pledged the coopera 
tion of the Council members to attain the goal set of 
2,000 new Conference members during the fiscal year 

(Continued on page 116) 


Jersey 





Through the kindness of the Board of Editors, your 
Secretary has been assigned, at least for the present, a 
page of the Journal each month for Junior Bar news 
The value of that page depends upon the cooperation of 
the Conference’s state chairmen and of the Secretaries 
of Junior Bar groups affiliated with the Conference in 
keeping him advised of their activities. Send all news 
items to Paul F. Hannah, Secretary, Junior Bar Confer 
905 American Security Building, Washington, D. ( 
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SIR FREDERICK POLLOCK 


A London dispatch of January 18, 1937, 
recorded for American readers the passing, at 
the age of ninety-one years, of the dean of 
writers on law in the English language. The 
brief sentence, three and a half lines of news 
paper print, marks the end of an era. 

Two generations of English lawyers have 
had Sir Frederick Pollock for their teacher. 
In the United States also his influence has been 
very great. He was already a classic before 
the nineteenth century ended. His writings 
were addressed to a wider public than the bar, 
for he must have thought, with Blackstone, 
that a “competent knowledge of the laws of 
that society in which we live, is a highly 
useful, almost essential, part of liberal 
and polite education,” and, no less than Black- 
stone, he “taught jurisprudence to speak the 
language of the scholar and the gentleman.” 

The founding of the Law Quarterly Re- 
with Pollock as editor, may be consid 
ered as beginning the era which has closed with 
his death. The list of contributors to the first 
volume (1885) will make all other editors of 
law journals despair: Pollock himself, “Jus- 
tice O. W. Holmes, Mass.,’’ Vinogradoff, Mel- 
ville M. Bigelow, Justices Lindley, Stephen, 
and Scrutton, Pike of the Year-Books, eS 
of Real Property fame, Moyle (Roman law, 
Roscoe (admiralty,) Holland (jurisprudence, | 
Dicey, + Artin Cohen, Frederick W. 
Maitland. When again will such a galaxy be 
assembled? Of those just mentioned who wrote 


View, 
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for the opening number, not one now survives; 
Pollock outlived them all, to participate in the 
celebration of the fiftieth anniversary of the 
Review, and to make contribution to the num 
bers that began its second half-century. 

It will be noticed that two Americans 
wrote for the first volume. Pollock had a gen 
erous envy of the arrangements for legal edu 
cation in the United States, and he admired 
also the American law journals, the newer of 
which he claimed (upon the semi-centennial of 


the Law Quarterly Review) as “the more re 
cent spiritual descendants of that Review.” 
But the great university law reviews, which 


advance the profession almost as much as do 
the law schools themselves, were long pre 
ceded in both countries by legal periodicals of 
high standing; as early as 1872 Holmes re 
viewed, in a law journ: il of which he was edi 


tor, an article by Pollock in an English legal 
magazine. 
There was distinction and the scholar’s 


sure hand in-everything Pollock wrote, whether 
it was a popular account of the English land 
law, or the thirteenth edition of Pollock on 
Torts (1929,) or the preface to the latest edi 
tion of Pollock on Contracts, published only a 
few months ago, or a little book on Spinoza 
(1935,) or a note on the law of Shakespeare’s 
Merchant of Venice. In 1929 (aet. 84) he 
edited the L. incoln’s Inn manuscript of Selden’s 


incomparable Table Talk for the society of 
which he was a founder just fifty years ago, 
and which bears the great Selden’s name. 


With Maitland he wrote the History of Eng 
lish Law, a milestone in the progress of legal 
scholarship. He was interested in legislation, 
and drafted the bill which ultimately became 
the Partnership Act of 1890. He also wrote 
a commentary on the famous Indian Contract 
Act. He was an Oxford professor for twenty 
years. : 

But as Pollock was always the scholar, 
also was he always the lawyer. English men 
of the law distrust theory and speculation, and 
in Pollock, as in Dicey and the rest, there will 
be found such expressions as “an English law 
yer would say” or “would have no difficulty 
with the point,” or “this is not the way an 
English lawyer would look at the matter.” In 
tact, Pollock was for forty years the editor of 
the English Law Reports, and resigned barely 
a year ago. He also edited the series (1891 
to 1917,—152 fine volumes) of the Revised Re- 
ports, containing the cases of value from 1785 
to the beginning of the present L. R. series in 
1865, and his prefaces might well be collected 
ina single book, so good are they. 


so 









A good many American lawyers have read 
an early book of Pollock’s, Le ading Cases Done 
Into English, poetry, if you please, and 
dedicated to no other than Swinburne, from 
whom the author had a “friendly acceptance.” 
What a picture! The young Tory lawyer and 
the poetical firebrand, whom Gladstone for that 
afterwards declined to name 

ter Tennyson’s death, though 
the Queen gave him a strong hint, “I am told 
that Mr. Swinburne is the best poet in my 
dominions.”’ Sir Frederick inherited both law 
and literature, for his grandfather was Chief 
Baron, and his uncle Baron, of the Exchequer, 
ft two delightful little volumes 





reason long as 


poet laureate, 


and his father | 


of remembrances. Pollock never lost the 
light touch. One of his last achievements was 
when, as head Lincoln’s Inn, he succeeded 


in having the Old Hall opened for a concert, 
tescue (about 1470 A. D.) for 
the Inns of Court as a university, and music 
as an art cultivated there in ancient times. He 
came to the United States six or seven times, 
these occasions attended meet- 
rican Bar Association; lastly, 
after he had reached the of 85, to visit 
his old friend Justice Holmes. He threw his 
ngland on the side of the ad- 
on earth by cooperation 


relying on For 


and on three 
ings of the Am« 


age 


influence in | 
vancement of peace 


among nations 

He loved music and the stage, the clas- 
sics, and his and walking with learned 
friends; he and his companions solved many 
a problem lando, and started up still 
more. He read and wrote till the end. It 
is disarming find him, in his most read- 
able and 1 ructive First Book of Juris- 
prudence, irently deprecating the crit- 


ra-practical men in his profes- 
h no nonsense about them, for de- 
“a few sentences or even 
to some readers: e.g., “such as 

ir degrees in classics, especially 
School of Literae Humaniores.” 
‘Cato learned Greek at eighty,’ and Justice 
Holmes at eighty-four read the Odyssey over 
again, though he confessed it was rather slowly, 
“with a translation alongside.”’ So Dean Pound 
(to pass for the moment to the next genera- 
tion) is said to keep up his Greek by reading 
the New Testament on Sundays in the winter, 
and to be re to discuss with a luncheon com- 
panion the question whether a certain difficulty 
of style—thoughts tumbling out too fast for 

expression—which he finds alike 
nd Thucydides in their lesser mo- 


icism of the 
sion, men Ww 
voting here and there 
a paragraph” 
have taken h 
in the Oxfor 


perfectly cle 
in St. Paul 
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classical Greek was not the mother-tongue of 
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accounted for by the fact that 
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either of these remarkable men. But Dean 
Pound is an exception to all rules. 

Thus we seem to perceive the end of an 
era. The classical discipline gave us Henry 
Adams, or released and graced his genius. It 
is too soon to estimate whether that which 
has succeeded the old learning will do as 
much. Meantime a glory seems to have passed 
from the earth. It was a gracious culture, na 
tional, universal, not for scholars only, but for 
statesmen, lawyers, merchants, consistent with 
life in the world of affairs, leading to a per- 
ception of right values, vital, ennobling. The 
news of Sir Frederick Pollock’s death suddenly 
arrests the attention. We see the end of a 
whole scheme of living, and lawyers of the 
older school will be sad. 

CHARLES P. MEGAN. 

January 22, 1937. 

MEETING, COMMITTEE ON 
FEDERAL TAXATION 

On Saturday, March 20, 1937, in Washington, 
D. C., will occur an open meeting of the Committee 
on Federal Taxation to which all members of the As- 
sociation interested in taxation are invited. The Com- 
mittee desires in this way to get the views of Associa- 
tion members regarding the subjects within its jurisdic- 
tion, and the meeting will be primarily an open forum. 
The first session will begin at 2 P. M., the second at 
7:45 P. M. Details of the program later. 

The Board of Governors has authorized the Com- 
mittee on Federal Taxation to find out for it how much 
interest there is among Association members in matters 
of non-Federal taxation and in certain questions of 
overlapping taxation. On this account, a part of the 
time will be devoted specifically to such matters, includ- 
ing, especially, the problems which arise in inheritance 
taxation when each of two states claims to be the domi- 
cile of the decedent. 

To determine how far members of the Association 
desire to participate in consideration of tax problems, 
the Board has also authorized this Committee, as a 
matter of temporary experiment, to invite interested 
members of the Association to become enrolled mem- 
bers of the “Tax Clinic’”’ (of which there have been 
successful sessions at the last three annual meetings of 
the Association). Such enrollment has already begun, 
and the Committee invites members of the Association 
to enroll now so that detailed advance notice of the 
meeting on March 20 may be sent to them. No dues 

The Committee would be glad to have any mem- 
ber of the Association send in now written answers to 
any one or all of the following questions: 

1. Are you particularly interested in matters of 
Federal Taxation, or of non-Federal taxation, or in 
problems of overlapping taxation, or in all three ? 

2. What suggestions have you as to matters prop- 
erly within the scope of this Committee ? 

3. Do you desire to enroll in the Tax Clinic? 

Answers to the foregoing questions should be ad- 
dressed to the Committee on Federal Taxation, 920 
Southern Building, Washington, D. C., and will be 
acknowledged. 


PUBLIC 


Ropert N. Miter, Chairman. 
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NOMINATIONS FOR OFFICERS AND 

MEMBERS OF THE BOARD OF GOV\ 

ERNORS OF THE AMERICAN BAR 
ASSOCIATION 


In accordance with Article VIII, Section 2, of 
the Constitution, the Secretary of the American 
Bar Association certifies for publication in the 
AMERICAN BAR ASSOCIATION JOURNAL that at a 
meeting of the State Delegates, duly called and 
held at Columbus, Ohio, on January 5, 1937, at 
twelve o'clock, noon, the following persons were 
unanimously nominated for the following named 
offices, to be voted upon by the House of Dele 
gates at the annual convention to be held the week 
of September 27th at Kansas City 

For President: Arthur T. Vanderbilt, 
Jersey. 

For Chairman of the House of 
George M. Morris, District of ( 

For Secretary: Harry S 


New 


Delegates : 
olumbia 
Knight, Pennsyl 
vania. 

For Treasurer: 
Dakota. 

For Members of the Board of Governors: 

Third Circuit: Joseph W 
sylvania. 

Fifth Circuit: 

Ninth Circuit 
Washington. 


John H Voorhees, 


South 


Henderson, Penn 


David A 
William G 


Simmons, Texas 
McLaren, State of 
Harry S. KNIGHT, 

\ssociation, 


Dele gates 


American Bat 


acting as Secretary of State 


Secretary, 
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1937. The Conference now has about 4,500 members 

Effort is to be made this year by the Member 
ship Committee, Mr. Tobler said, to reach the seniors 
in law schools with full information about the Amet 
ican Bar Association and the Junior Bar Conference 

Plans for the Kansas City meeting were made to 
the extent of creating Committees on Program, At 
rangements, Election and Resolutions. The Secretary 


was made a one man Transportation Committee, to 


disseminate information regarding any special plans 
for travel to Kansas City 
Debate Over Proposed Change of Name of 
Conference 
offered by Vice 


ange the name ol 


Spirited debate over a resolution 
Chairman Robert W. Pharr to cl 
the Conference to “Section of Younger Lawyers of the 


American Bar Association” brought the Council meet 
ing to a close 

Mr. Pharr objected to the pr 
ground that the word “Junior” c 


ior juvenile position subordinate in 


esent title on the 
mnotated an 
ability,” and that 
the word Conference was a misnomer. The principai 
argument in opposition was that the term “Junior Bat 


Conference” had acquired a good-will 


“infer 


which should 
not be destroyed by a change ot name Mr. Pharr’s 
resolution was tabled, th 
sidered, and the whole 
at Kansas City. 


Both Mr. Phart 


table was recon 


matter will be discussed again 


and the Secretary will be glad i 








NOTICE BY THE BOARD OF ELECTIONS 


HE Board of Elections met in Columbus, 

Ohio, on January 6th and 7th, 1937. Base 

upon the convening of first session of the 
annual meeting on September 27th the Board an 
nounced that nominations to fill existing vacancies 
in the office of State Delegate and those which 
prior to February 15th, will 
close on \pril 29, 1937, and that the names ot 
the nominees, with the names of the 
sponsors signing their petitions, will be published 
in the May issue of the AMERICAN Bar Associa 
rioN JoURNAL. Nominating petitions may be filed 
with the Board at any time, at the Association 
Headquarters. Petitions may be in parts. Ballots 
will be sent, prior to May 15th, to all members ot 
the A B A in the states in which elections are to 
be held. The states in which a State Delegate is 
to be nominated and elected this spring are known 
to include Illinois, Maryland, West 
Virginia and the territorial group; but there may 
be others. 


may occur on Ol 


i wether 


Arkansas, 


The polls will close for elections in jurisdic- 
tions within the continental United States on 
June 15, 1937, and for jurisdictions outside of 
the United States on July 20. 

In the event a majority of the State Bar Asso- 
ciations in any Federal Judicial Circuit in which 
a member of the Board of Governot s to be 
chosen in 1937 (viz., the Third, Fifth, and Ninth) 
decide to adopt the optional method of nominat 
ing and electing their member by mail ballot as 
provided in Section 4 of Article VIII. of the 
Constitution, the State Bar Associations must so 
notify the Board of Elections in writing in ample 
time for the notification to be received at the 
\ssociation Headquarters in Chicago, Illinois, not 
later than Saturday, March 20, in order that 
fact may be published in the April 
issue of the AMERICAN BAR ASSOCIATION JOUR- 
NAI In such event, the final date for making 
such nominations would be April 29th, the same 
Nominations of State Delegates 


notice of this 
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record any ideas on the subject which any member 


of the Conference may have. 

While the mid-winter meeting of the Counc]! 
a working meeting, 
to provide that no dull boys were created by 
play. Earl 
ment given Tuesday 
bus Bar Association 

Che entire Council traveled intact to Dayton « 
Thursday, when the Ohio and Dayton Bat 
were joint hosts at a dinner to the House of Delegate 


night, January 6th, by the Colur 


Here they met 


ld in what was said to 
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President Stinchfi be tl 
speech of his career as President. The Barrister’ 
of Columbus, 01 
in the country, was the host of the Council at lunches 
on Friday. 


All the 


members of the 
climatic 
Wahl of 


~ . ] » . 
Florida, were present. 


i 4 
hospitable Ohio took ample car 
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ly comers enjoyed the dinner and entertain 


\ssociations 


a toastmaster extraordinary and heard 
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e of the first Junior Bar organizations 


Council except those 
rivals, Grant Cooper of California and Haro 
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JOSEPH W HENDERSON 
Philadelphia, 
Nominated Member er Board Governors 
for Third Judicial Circuit 











a 
DAVID A. SIMMONS 


Houston, Texas 
Nominated Member 4 Board of Governors 
for fifth J Judicial Circuit 











Sketches of Nominees at Columbus 
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State Di for President of the American 
support 
One 
is been to the 
been Chairman 
its organ 
as one of the 


active 


| protession 


Judi 

tl \ idicial uncil since 
iZatiol 
outstanding o1 ations of its kind in the country 
His prominet n this field is shown by 


Conference of 


his selec- 
tion as ( 
ics 

tate in the move- 
1 practical means 
of bring- 
in line with 
The plan hi us 
Council ¢ 
will ha 


\ssocia- 


urpose 


state 


neral 
tion, and 
ig of the 
He was 


sponsor 


Section in that 


Association and maintains a keen interest in this 
important movement. 

Mr. Vanderbilt’s practical interest in legal edu- 
cation is shown by the fact that he has been on 
the faculty of New York University Law School 
since 1914, specializing in trusts and administrative 
law. Improved organization of the Bar is a famil 
iar idea to him; he was active in the organization 
in New Jersey of the Conference of County Bar 
\ssociations and the later coordination of the ef 
forts of these local Bar Associations in the General 
Council of the State Bar Association; he is a mem 
ber of its Board of Trustees and its First Vice 
President. 

His service in the American Bar Association has 
embraced important official positions and has given 
him full opportunity to understand its problems. He 
has been a member of its General Council, a mem- 
ber of its Executive Committee, is at present a mem 
ber of the Board of Governors and Chairman of its 
Budget Committee, and has been active in the delib 
erations of the Conference of Bar Association Dele 
gates. His sense of the practical help to be given 
members by means of further section organization 
led him actively to promote the Insurance Section, 
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now one of the most active and popular of those 
organs of the Association. 

Mr. Vanderbilt is engaged in the general prac- 
tice of law at Newark, both in trial and appellate 
courts. The statement is made on good authority 
that “with one exception, he has argued more cases 
within the last ten years in our State and Federal 
Courts than any other counsellor.” His practice has 
ranged from admiralty and restraint of trade cases 
to patent suits and litigation over the internal affairs 
of labor unions. Though a large part of his practice 
is in the field of banking and insurance, all is grist 
that comes to his office except divorce cases and 
criminal work. The only exception he has made to 
this rule against criminal cases was when he argued 
the appeal of Roger N. Baldwin, Secretary of the 
American Civil Liberties Union, convicted of un- 
lawful assembly, in the court of last resort in New 
Jersey, where he obtained a reversal of the convic 
tion. 

Mr. Vanderbilt was born in 1888, and when we 
consider that the average age of nominees for the 
American Bar Association Presidents has been 
around sixty-one years, it would seem that, in a 
measure, the younger element of the Bar is receiving 
recognition in his nomination. He was graduated 
from Wesleyan University with the degree of A.B. 
in 1910 and the degree of A.M. in 1912. He was 
graduated from the Law School of Columbia Uni 
versity in 1913 with the degree of LL.B. He is a 
trustee of Wesleyan University. He has served as 
County Counsel for Essex County since 1921, giving 
the county, which is the largest in the State, a 
notably efficient administration 


OSEPH W. HENDERSON was born in 1890. 

He was graduated from Bucknell University with 
the degree of A.B. in 1908 and degree of A.M. in 1913. 
He was graduated from the Law School of Harvard 
in 1913 with the degree of LL.B. He was admitted 
to the Bar of Pennsylvania in 1913, being taken into 
the office of Francis Rawle, Esq., one of the founders 
of the American Bar Association and a past presi 
dent. Mr. Rawle later took Mr. Henderson into 
partnership and formed the firm of Rawle & Hen- 
derson in 1916. That firm has been actually engaged 
in the practice of law in the City of Philadelphia for 
over a century, the practice being a general one cov- 
ering most fields of the law. 

Mr. Henderson has been active in the work of 
the Pennsylvania Bar Association, being its Chair- 
man on the important Committee on the Pennsyl- 
vania Constitution. He is a Governor of the Phila- 
delphia Bar Association as well as a member of its 
Commitee on Judicial Procedure. He is a member 
of the Executive Committee of the Maritime Law 
Association. He likewise has been very active in 
the work of the American Bar Association. He was 
Chairman of its Membership Committee for Penn- 
sylvania 1924-27; a member of the Admiralty Com 
mittee 1923-25 and also 1929; a member of the Pub- 
lic Utilities section; a member of the Fidelity & 
Surety Committee of the Insurance Section; was 
a member of the General Council and is now State 
Delegate from Pennsylvania 

He has been a member of the Council of t 
Harvard Law School Association. He is one of 
the editors of the American Maritime Cases. He is 
Trustee of Bucknell University. He has been dec- 
orated on two separate occasions for legal work done 


he 
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for the Italian Government, being made a Chevalie: 
and Officer of the Order of the Crown of Italy. Mz 
Henderson is married and lives in Chestnut Hill 
Philadelphia. He has one son. 

AVID ANDREW SIMMONS was born in Gal- 

veston, Tex., on May 31, 1897, the son of Judge 
D. E. and Virgilia (Finlay) Simmons. He received 
his preparatory education at the Houston High 
School and at the University of Texas. He was 
graduated from the University with the degree of 
LL.B. 

He was admitted to the Bar of Texas in 19] 
and of Missouri in 1920. He was Assistant Unite 
States District Attorney for the Southern District 
of Texas, 1920-22; First Assistant Attorney General 
of Texas 1926-28. He has been General Counsel for 
the Port of Houston since 1931. 

He is a member of the firm of Simm 
Gregor and Arnold; member of the Americ: a 
Institute, the Selden Society and the Maritime Law 
Association; and Director of the American Judi 
cature Society. He was president of the First Texas 
District Bar Association, 1933 ; Chairman of the Con 
ference of Bar Association Delegates of the Ameri 
can Bar Association, 1932-33 ; Member of the Gen 
eral Council of that Association, 1934-36; Editor 
Houston Bar Journal, 1930-32. He is Vice-President 
of the Texas Bar Association, 1936-37, and Texa 
State Delegate to the House of Delegates, 1936-37 

Mr. Simmons married Elizabeth 
Fort Worth, Tex., on Sept. 7, 1921. They have t 
children, Elizabeth and Andrea. 


( 


; 


Daggett, of 


ILLIAM G. McLAREN was born in Jasper 

County, Iowa, in 1875. He attended Grinnell 
College, Iowa, from which he was graduated in 1898 
with the degree of Bachelor of Arts, He 
also made a member of the honorary fraternity of 
Phi Beta Kappa. 

After graduation from Grinnell he taught for 
two years in the Grinnell High School. Thereafter 
he attended the Iowa State University Law School 
at lowa City. While there he was admitted to mem 
bership in the legal fraternity of Phi Delta Phi, 
McClain Chapter. 

Mr. McLaren commenced the practice of law 
the State of Washington in 1902, first in the City 
of Everett, Washington, where he was corporation 
counsel for four years. 

In 1909 he was married to Miss Nelle Stubbs 
of Delavan, Illinois. In 1910 he moved to Seattle, 
Washington, where he served as Assistant United 
States Attorney for the Western District of Wash 
ington for four years. 

Mr. McLaren has been continuously 
in the practice of law in Seattle, Washington, since 
1910. From 1910 to 1929 he was a member of the 
law firm of Shorett, McLaren & Shorett. From 1929 
up to the present date he has been a member of the 
firm then known as Peters, Powell, Evans & Mc 
Laren. In 1936 the name of the firm was changed 
to Evans, McLaren & Littell. 

In 1920 he was elected President of the 
far Association. In 1936 he was made President 
of the Washington State Bar Association, an office 
which he still holds. 

At the Boston convention in 1936 he 
a member of the Committee on Credentials and Ad 
missions to the House of Delegates 

(Continued on page 139 
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Preset té 


Material 


Covers the Decisions Which Have Appeared in the Digests from 1932 


down to November, 1936—Excluding Decisions on Question of What Constitutes Doing Busi 


ness in a State. 
in This Period 
tributions to th 
of Tax Claims 


sentee, and Thi 


in Conflict of 


By HERBERT 


[here Have been 956 Appellate Cases Dealing with Conflict of Law Questions 
[Three Decisions by the United States Supreme Court Make Important Con 
Development of the Law—Two Deal Respectively with Interstate Collection 

Power of State to Render Effective Judgment against Non-Resident Ab- 
Marks Another Step in Supreme Court’s Supervision over State Blunders 


Law Cases 


GoopDRICH 


Law Institute on Public and Professtonal Relations 


N examinat f a large number of judicial 
opinions in the mass brings to mind the wi rds of 
Mr. Justic rdozo in that stimulating book of 


his called “The G of the “Nine-tenths, per- 


Law” 
haps more of the that come before a court are pre 
determined,” said predetermined in the sense that 
they are predesti their fate preéstablished by in- 
evitable laws that follow them from birth to death.” 
Che writer did ean that nine-tenths of the cases 
which are brou to appellate should not be 
presented. The e many such: judges vary in their 
guesses of how 1 percentage they comprise of the 
total. What the tice [ take it, was that the 
course of decisior most of the problems which come 
to an appellate pretty well charted in advance 
by the line of precedents leading up to the particular 
! The judi dictum quoted is verified by the 
experience of one who reads judicial opinions instead 
of writing them 
The new 
thousand decisions t 


courts 


meant, 


case. 


nteresting contribution of about a 

any one branch of the law is not, 
therefore, as prodigious as one might assume it to be 
at first thought ich of the new material will be a 
reaffirmation of points already decided. More present 
at most so slight iriation of old themes that the dif- 
ference in tune will not be apparent except to the most 
careful listener now and then comes the decision 
which its boldness, its novelty, or its 
inadequacy 

This paper 

the writer th 
the Conflict of Laws 
The American | 
ject of Conflict of | 


startles one by 


1 attempt to present what seem to 
interesting problems appearing in 
decisions since the Restatement. 
Institute’s Restatement for the sub- 
aws was distributed in 1934. It 
seemed desirabl order to present an acurate picture 
of the current decisions in the field, to run the search 
back to shortly before the time when the Restatement 
was completed, when presumably, further search 
for the authorities The material presented 
covers the decisions which have appeared in the digests 
for 1932, 1933, 1934, 1935 and down to December, 
1936.2, No wart of completeness is expressed or 


cease d 


1. Cardozo Growth of the Law (1924) 60. 

2. In this sear and 
of this paper, I 
scientious help 
University of P¢ 


in other labor in the preparation 
gratefully the intelligent and con- 
Garrett, Gowen Fellow in the 
hool, 1936-37 and David 


wledge 
lvester 


yivania Law S$ 


implied. Conflict of Laws is an unorthodox division 
of material in digest classification, and it may well be 
that something has been missed. The law reviews for 
the same period have all been examined and this gives 
an additional check to the important or novel decisions, 
for it is unlikely that a decision which has in it the 
potentiality of becoming a leading case would escape 
three dozen alert editorial boards. Excluding decisions 
upon the question of what constitutes doing business 
in a state, the number of appellate cases dealing with 
Conflict of Laws questions in the period mentioned 
numbers 988. Surely this number is in itself trenchant 
comment upon the high importance of this branch of the 
law in the life of our day. 

Three decisions by the Supreme Court of the 
United States make highly important contributions to 
the development of the law. One has to do with the 
power of a state to render an effective judgment against 
a non-resident absentee; another has to do with inter 
state collection of tax claims; and the third marks an- 
other step in the supervision by the Supreme Court over 
state court blunders in Conflict of Laws cases. 


JURISDICTION OVER NON-RESIDENT 
BASED ON ACTION WITHIN STATE 


The problem here can be concretely presented in 
this fashion: A, a Chicago man, drives his car to At- 
lantic City, New Jersey, for a weekend holiday. On 
the streets of Atlantic City he hurts B by running into 
B with his car. He sells to C stock in a mining com- 
pany. He buys an antique chair from a boardwalk shop- 
keeper, D. The rest of his holiday is completed without 
creating further legal problems and our visitor returns 
home. Subsequently, B wants to sue in New Jersey 
to recover for damages sustained in the collision; C 
wants to recover for alleged fraudulent misrepresenta- 
tions inducing the sale of the mining stock; D wants a 
judgment for the price of the chair, which A did not 
pay for. But A, living in Chicago, has never been 
served in New Jersey, and will not consent to appear 
in a law suit there. On what basis can New Jersey 
render a valid judgment against him? It is well settled 
that a personal judgment against a non-consenting, non- 
resident absentee is in general not entitled to full faith 
and credit in a second state, and in the United States 





Cohen and Albert Gerber, Third Year students in that insti- 
tution. 
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was supposed to be the law and was so stated in the 
Restatement.'* Even though the claim for taxes had 
been reduced to judgment the Supreme Court had 
given us a dictum that “the essential nature . . . of a 
cause of action (is) not changed by recovering 
judgment upon it The conclusion would seem to 
follow that the tax claim, even if reduced to judgment, 
could not be sued upon elsewhere. The law 
stated in the Restatement of Conflict of Laws.” 

Milwaukee County v. White makes this rule obso 
lete \ valid judgment rendered against a taxpayer 
in one State is entitled to full faith and credit in othet 
states. The practical result seems highly desirable. A 
defaulting taxpayer cannot be extradited as can a flee 
ing felon. If unpaid taxes cannot be recovered in an 
other state the defaulter increases the burden of othe 
taxpayers to that extent. As among the States of the 
United States mutual aid in the enforcement of such 
judgment seems sound public policy. 

The decision in Milwaukee County v. M. E. White 
Company leaves open the question, also left open in 
Moore v. Mitchell,*" whether there can be recovery in 
the courts of another State upon a tax claim not reduced 
to judgment. When Moore v. Mitchell was before the 
Circuit Court of Appeals Judge Learned Hand*® pointed 
out the danger involved in the court of one state pass 
ing “upon the provisions of a public order of another 
State.” As between independent nations the consid 
eration has great weight. As among the States of 
our Union it would appear to be much less potent, 
especially since the state making the claim is the one 
which asks the courts of its neighbor to go into the 
question. Perhaps the next step will be an affirmative 
answer to the question left open in Moore v. Mitchell 

The Supreme Court decision carries the law be 
yond that which appears in the Restatement. This is 
just the sort of thing which many of us hoped and 
predicted would happen with regard to the judicial 
use of the Restatement. There are many instances 
in the Restatement where the rule of law as worked 
out by the courts is not that which the draftsmen of 
the Restatement would choose to make the law. If 
the authority is clear, the law has nevertheless been 
stated as the courts have declared it to be. If the 
point is not clearly established there has been more 
latitude in carrying the Restatement beyond the precise 
holding of the decisions. In either event, the aim has 
been to state the law as it is thought now to be, with 
the confident expectation that courts would advance it 
when advancing became necessary. Milwaukee County 
v. M. E. White Company marks a definite step and 
a desirable step in that advance. 

SUPREME COURT SUPERVISION OF 

STATE ACTION 

It is a common-place statement that State court 
decisions in the field of Conflict of Laws are affected 
in this country by the Supreme Court’s application of 


was so 


18 Iiid 

19. Wisconsin v 
292 (1888) 

20. Restatement, Conflict of Laws (1934), § 443. One 
decision had furnished a basis for a view the other way. New 
York v. Coe Mfg. Co., 112 N. J. L. 536, 172 Atl. 198 (1934), 
in which a judgment rendered in New York was successfully 
sued upon in New Jersey. This case was explained in com 
ment d to § 443 by saying: “The rule stated in this Section 
is not applicable to a judgment upon a claim for payment for 
a privilege given or service rendered by the state for a price.” 

21. 281 U. S. 18, 24 (1930) 

30 F. (2d) 600, 604 (C. C, A. 2d, 


Pelican Insurance Co., 127 U. S. 265, 


1929). 
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what it deems called for by the Constitution of the 
United States. The requirement of full faith and credit 
for sister state judgments is the typical instance, but 
numberless examples may be found in decisions under 
the commerce clause, privileges and immunities clause 
and others 

During the last few years, 
Court has given us a series of decisions in which state 


reversed decision of the 


however, the Supreme 


courts have been where the 
state court seemed to be peculiarly egregious blunder 
in its application of Conflict of Law rules. Most of the 
reversals have been based upon the due process clause 
court’s action has been to 
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good any losses suffered by the plaintiff through em- 
bezzlement by the plaintiff's employees. There was a 
provision in the contract that all claims for loss must 
be made within fifteen months of accrual. This pro- 
vision was valid by Tennessee law, but invalid by 
Mississippi law. Losses occurred in Mississippi and 
plaintiff sued in Mississippi, but not within the fifteen 
month period. The Mississippi court allowed a re- 
covery. This action the Supreme 
Court, speaking through Mr. Justice Roberts. 

The interesting problem raised by this line of de 
state court’s mistake in a 
Laws case become serious 


was reversed by 


cisions** is: When does a 
decision in a Conflict of 
enough so that the Supreme Court will reverse on the 
ground of due process? The has been inter 
estingly discussed in the Law Reviews and elsewhere*® 
and some suggested limitations have been attempted,”® 
which may or may not prove to be the law. Wide gen 
eralizations seem to me to be premature at this time 
The Restatement carefully refrained from a gen 
eralization on the subject?’ and pointed out in a caveat 
and comment the undoubtedly correct conclusion that, 
to the extent which the Supreme Court takes jurisdic 
tion in these cases, a solution of the “‘choice of 
law” problem becomes a question of constitutional law 


subject 


state 


upon which the Supreme Court decision is final. 
The Supreme Court’s reversal of a state court for 


an incorrect decision in the Conflict of Laws on the 


ground that such decision violates due process, is a 
phenomenon which does not occur in other subjects. 


We have many instances where law as applied in some 


state courts differs from the law upon a similar point 
in the federal courts. Yet no one would say that the 
23. 292 U. S. 143 (1934), rehearing den. 292 U. S. 607 

24. In addition to the Hartford case, attention may be 
called to: Home Insurance Co. y. Dick, 281 U. S. 397 (1930) ; 
Bradford Electric Light Co. y. Clappe, 286 U. S. 145 (1932) 
Cf. Fox v. Postal Telegraph Co., 138 Wis. 648, 120 N. W 
399 (1909). 

25 Dodd, The Court to Review 
State Decisions in the ield o onflict of Laws (1926), 39 
Harv. L. Rev. 553, y 930) Yale L. J. 291; Note 
(1934) 92 A. L. 

26. See Note Yale L. J. 1463, 1469 
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en place is not a reward for good 
bad behavior. The domicil 
he purpose of finding the rule of law 
tain rights and duties. 
the power of the married 
parate domicil apart from her hus- 
broadly as it was felt was justified 
It was stated she could have 
vhenever living apart from her hus- 
l of desertion The recent 
said to have taken the law far be- 
ussion of the matter in a Virginia 
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narried woman in her acquisition 
gh the facts did not call upon the 
Other decisions have recognized 
ase of a wronged wife ;** others 
power to acquire separate domicil 
The existence of the com- 
he normal husband and wife relation is, 
|, still the law.** 
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with both 
that state, W is given a decree of 
r requiring H to pay her $100 
H then leaves Illinois, goes to Min- 
no alimony. A year later W seeks 
1 $1200 due under the Illinois order. 
presented is different from that in- 


divorce suit in Illinots, 


id Illinois order been that H 
farm When the order is 
oney, and the payments due are 
cation, W may recover the amount 
her claim is protected by the full 
the Constitution.** 
s W may have to enforce her claim 
a question of great practical im- 
tatement section®’ does not furnish 


the 


Inois 


us¢ oT 
iv be 
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v. Rutherfoord, 160 Va. 524, 169 S. E. 
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(1934) ; 


im 105 Fla. 402, 
205 N. C. 753, 172 S. E 
66 N. W. 420 (S. D 
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1936). 
705 (Del 
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(1936) 
(1934) 
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838 
B 3 Matson v. Matson, 
Cook, The Powers 
l Rev wet Goodrich, 
De (1919), 5 Iowa 


(1919 Sec 


ree 
1910); Restatement, 
judgment for alimony 


another state to the 
unpaid on the decree, 


one of our states can be enforced in another state with- 
out suit and judgment in the second state upon the 
first judgment,** we should not expect to see an equity 
decree receive more favorable treatment.*® If defendant 
is not personally subject to the jurisdiction of the sec- 
ond state, the most that can be done is to subject 
assets found there to the payment of this, as any other 
claim, by attachment or similar process.“ Assuming 
H is personally served in Minnesota, is W limited to a 
judgment at law*' or may she go to equity with her 
foreign decrees and receive the benefit of the extraordi- 
nary means there afforded to aid her in getting her 
money ? 

A number of strong decisions in the last decade 
afford such relief to the plaintiff. Such relief is not 
a matter of the requirement of full faith and credit, 
since the local procedure in enforcement machinery is 
a matter for the forum to decide, but, as the Washington 
court puts it, “as a matter of public concern and equi- 
table power, the enforcement in this state of such de- 
crees for alimony should not depend solely upon 
ordinary execution.” 
LOCAL PUBLIC POLICY IN SUITS BASED ON 

FOREIGN FACTS 

For judges and lawyers to think of their local lav 
as the best in the world is part of that same charac- 
teristic of human beings which makes us love and 
adhere to the familiar. As Holmes said*® “One can 
not be wrenched from the rock crevices into which 
one has grown for many years without feeling that 
one is attacked in one’s life.” If one’s own law is 
best, why should a case in a local court be decided upon 
the application of foreign rules, which, if different, are 
by hypothesis inferior ? 

This thought has bothered the minds of judges 
since the time they began to be faced with cases in which 
there was a two state problem. Professor Lorenzen, 
in his scholarly fashion, has shown how it affected Eng- 
lish judges in their application of the Statute of Frauds 
to foreign contracts.‘** While the reluctance to apply 
the foreign rule in a case calling for it is very greatly 
diminished now that Conflict of Laws cases are so fre- 
quently before our courts and their problems so much 
better understood, the “local public policy” formula 
still is invoked to defeat the otherwise called for ap- 
plication of the foreign rule in some instances. 


38. Jd., § 433. That such procedure is possible, see Cook, 
The Powers of Congress under the Full Faith and Credit 
Clause (1919), 28 Yale L. J. 421. For a discussion of the 
English statutes permitting the registration of foreign judg- 
ments, see Yntema, The Enforcement of Foreign Judgments 
in Anglo-American Law (1935), 33 Mich. L. Rev. 1129, 1150 
et seq. 

39. This consideration must have been controlling in at 
last two recent cases dealing with the attempt to have equitable 
process brought to bear to enforce payment of foreign alimony 
decrees. Worsley v. Worsley, 76 F. (2d) 815 (App. D. C. 
1935), cert. den., 294 U. S. 725; Grant v. Grant, 75 F. (2d) 
665 (App. D. C. 1935). 

40. See Johnston v. 
D. C. 1934). 

41. As in Bullock v. Bullock, 52 N. J. Eq. 
(1894). 

42. See Shibley v. Shibley, 181 Wash. 166, 170, 42 P. (2d) 
446, 447, 448 (1935). Similar cases include: Creager v. 
Superior Court of Santa Clara County, 126 Cal. App. 280, 
14 P. (2d) 552 (1932); Fanchier v. Gammill, 148 Miss. 723, 
114 So. 813 (1927); Ostrander y. Ostrander, 190 Minn. 547, 
252 N. W. 449 (1934). An analysis of the cases may be 
found in Note (1934) 97 A. L. R. 1197. 

43. Holmes, Collected Legal Papers (1920), 311. 

i4. Lorenzen, The Statute of Frauds and The Conflict 
of Laws (1923), 32 Yale L. J. 311, 327. 
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OF RECENT SUPREME COURT DECISIONS 


ation of Legislative Power in Congressional Joint Resolution Author 
ain Conditions, to Prohibit Sale of Arms and Munitions to Countries 
Congress Has Power under Commerce Clause to Aid State in Pro 
gainst Competition of Convict Labor in Another State—Tax on Profits 
under Silver Purchase Act, Held Valid as Special Income Tax and 
because Retroactively Imposed—Provability of Landlord’s Claim under 
Act, Where There Have Been Rejection of Lease by 


in Ordinary Bankruptcy and Reentry and Reletting by Landlord 


Clair me under Section 77B after Acceptance of Surrender of Premises 


By Epcar Bronson ToLMAN* 


iw — Delegation of Legislative 
unction of Executive in 
Foreign Affairs 

The Joint Resolution of May 28, 1934, authorizing the 
rtain conditions, to prohibit the sale of 
arms and munitions of war to countries engaged in armed 
conflict in Chaco, is valid, and does not constitute an un- 
of legislative power. 


Constitutional | 
Power—|! 
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the validity 
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the District ‘ 
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e tunctions 


gated them to the President by leaving the operation 
of the Resolution to the President’s judgment as to its 
beneficial effect, that his unfettered discretion was sub 
stituted for the will of Congress, both in making effec 
tive and in determining the Resolution, and that its 
operation in particular cases was subject to the discre 
tion of the President, controlled by no standard. 

In sustaining the Resolution and proclamation, the 
Court stressed particularly the distinction between ex 
ternal and internal affairs and observed that even if it 
be assumed that a similar delegation of power with 
reference to internal affairs would be invalid, it does 
not necessarily follow that such delegation was invalid 
in the field of foreign relations. As to this Mr. Jus ICI 
SUTHERLAND said, in part: 


“It will contribute to the elucidation of the question 
if we first consider the differences between the powers of 
the federal government in respect of toreign or external 
affairs and those in respect of domestic or internal affairs 
That there are differences between them, and that these 
differences are fundamental, may not be doubted. 

“The two classes of powers are different, both in re 
spect of their origin and their nature. The broad statement 
that the federal government can exercise no powers ex 
cept those specifically enumerated in the Constitution, and 
such implied powers as are necessary and proper to carry 
into effect the enumerated powers, is categorically true 
only in respect of our internal affairs. In that field, the 
primary purpose of the Constitution was to carve from the 
general mass of legislative powers then possessed by the 
states such portions as it was thought desirable to vest in 
the federal government, leaving those not included in the 
enumeration still in the states. . . That this doctrine applies 
only to powers which the states had, is self evident. And 
since the states severally never possessed international pow 
ers, such powers could not have been carved from the mass 
of state powers but obviously were transmitted to the 
United States from some other source. During the col- 
onial period, these powers were possessed exclusively by 
and were entirely under the control of the Crown. By the 
Declaration of Independence, ‘the Representatives of the 
United States of America’ declared the United [not the 
several] Colonies to be free and independent states, and 
as such to have ‘full power to levy War, conclude Peace, 
contract Alliances, establish Commerce and to do all other 
Acts and Things which Independent States may of right 
do . 

‘As a result of the separation from Great Britain by 

acting as a unit, the powers of external 
passed from the Crown not to the colonies 


the colonies, 
sovereignty 
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severally, but to the colonies in their collective and cor- 
porate capacity as the United States of America. | Even 
before the Declaration, the colonies were unit in for- 
eign affairs, acting throt agency—namely 
the Continental Congress, c delegates from 
the thirteen colonies. That rcised the powers 
of war and peace, raised an army, created a navy, and 
finally adopted the Declaration of Independence. Rulers 
come and go; governments end and forms of government 
change; but sovereignty survives. A political society can 
not endure without a supreme will somewhere. Sov 
ereignty is never held in suspense. When, therefore, the 
external sovereignty of Great Britain in respect of th 
colonies ceased, it immediately passed to the Union. 

It results that the investment of the federal government 
with the powers of external sovereignty did not depend 
upon the affirmative grants of the Constitution. The powers 
to declare and wage to conclude peace, to make 
treaties, to maintain diplomatic relations with other sover- 
eignties, if they had never been mentioned in the Constitu 
tion, would have vested in the federal government as neces- 
sary concomitants of nationality \s a member of the 
family of nations, the right and power of the United States 
in that field are equal to the right and power of the other 
members of the international famil Otherwise, the 


United States is not completely sovereign 


a 
igh a common 


omposed of 


agency ex¢ 


war, 


Here follows of in 
which these inherent have been 
exercised and sustained without express constitutional 
grant. The intent f those should be 
enlightening to those who have fallen into the habit of 
denying the existence of a power or right unless it can 
be found spelled out in a written law 

The Court then emphasized that the essential dif 
ference between power over external affairs and in 
ternal affairs marked by the extent to which the 
exercise of the former power is vested in the President 
alone. in this conection the opinion points out: 


“Not only, as have 
over external affairs in origin and « 
ferent from that over internal affairs, 
the exercise of the power is significa 
vast external realm, with its complicated, deli 
cate and manifold problems, the sident alone has the 
power to speak or listen as a representative of the nation 
He makes treaties with the advic consent of the 
Senate; but he alone negotiates field of negotia 
tion the Senate cannot intrude; and ( itself is 
powerless to invade it. As Marshall said in his great argu 
ment of March 7, 1800, in the House of Representatives, 
‘The President is the sole organ of the nation in its ex 
ternal relations, and its esentative with foreign 
nations.’ Annals, 6th Cong., 13 4 


an interesting review 


cases 
rights of sovereignty 


reading of 


CasSCS 


1S 


we shown the federal power 


ssential character dif- 
but participation in 
tly limited. In this 
Import 


int, 


Pre 
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the 
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col OLS 


Reference was then made to the Report of the 
Senate Committee Relations (Feb. 15, 
1816) fully supporting Marshall's views, and after apt 
comment from that report (8 U. S. Sen Reports, Com 
on Foreign Relations, p. 24) the learned Justice sum 


marized his views on this branch of the case as follows 


on Foreign 


} 
; 


| that we are here deal 

in authority vested in the President by 
but with such an author 

ity plus the very delicate, plenary and exclusive power of 
the President as the sole organ of the federal government 
in the field of international relations—a power which does 
not require as a basis for its exercise an act of Congress, 
but which, of course, like every other governmental power, 
must be exercised in subordination to the applicable pro 
visions of the Constitution. It is quite apparent that if, in 
the maintenance of our international relations, embarrass 
ment—perhaps serious embarrassment—is to he 
and success for out congressional legisla 
tion which is to be made effective through negotiation and 
inquiry within the international field must often accord to 


ing not alone with 


an exertion of legislative power, 


+4 
naec 


ay 


aims achieve 


the President a degree of discretion and freedom 
statutory restriction which would not be admissibl 
domestic affairs alone involved. Moreover, hi 
gress, has the better opportunity of knowing 
which prevail in foreign countries, 
true in time war. He has his confidential 
information. He has his agents in the form 
consular and other officials. 


and esp 
ol 


mecrecy in respect ol 
tion gathered by them may be highly necessary 
premature disclosure of it productive of ry 


Then followed a summary of numerou 
acts from 1794 to the present time supporting 
clusion that Congress is not required to lay nat 
definite standards governing the President in the exer 

of power the field international rel 
The weightiness of his historical practice 
nized by the Court in the following: 


and 


rOW 


cise in of 


“The result of holding that the joint 
under attack is void and unenforceable a 
unlawful delegation of legislative power w 
this multitude of comparable acts and re 
wise invalid. And while this court 
not, hesitate to declare acts ol Congress 
times repeated, to be unconstitutional if be 
doubt it finds them to be so, an impressi\ 
lation such have just set forth, « 
every congress from the beginning of 
tence to the present day, must be given 
the reaching a correct 
problem. A legislative practice such as w 
denced not by 
movement Of a 
time, gees a 


may 


as we 


process ol deter 
only occasional instances, but 
steady stream for a 
long in the direction [ 
presence of unassailable ground for the constitt 
the practice, to be found in the origin and 
power involved, or in its nature, or in both « 
“We deem it unnecessary to consider, se? 
eral clauses which are 


century 


way 


said to evidence the 
ality of the Joint Resolution as involving 


gation of legislative power. It is enou 


saying that, both upon principle and in accord: 


prece dent 
broad 


conclude there is sufficient + 
vested in the Preside 
whether the enforcement of the statute will | 
effect upon the reestablishment of peace it 
countries ; whether he shall make proclamatior 
resolution into operation; whether and when 
shall cease to operate and to make proclan at 
ly; and to prescribe limitations and except 
the enforcement of the resolution shall be 


we 


discretion 


The remaining portions of the opi 
the other contentions made against the 
the indictment and the validity of the 
and proclamation 

The case was argued by Mr. M 
the Government, and by Messrs. Ger 


and William Wallace for the a ll 


appelle 


Criminal Syndicalism Law—Due Process 
The right of free assembly, as guaranteed by the due 
process clause of the Fourteenth Amendment, embraces 
the right to participate in a public meeting for discussion 
of public affairs. Such right is not affected by the mere 
fact that the meeting is held under the auspices of the 
Communist Party, if the meeting is held for a lawful 
purpose and the utterances of those participating in the 
meeting do not transcend the bounds of free speech. 
De Jonae Adv. O; 


% 


Ore jon, 81 
Ct. 55 


Rep 
In this opinion the Supreme Cou 


conviction under the Criminal Sy 
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process clause of the 
defines criminal 
advocates crime, 


was ul under the 


involved, as a tion of the due 


( yregon 


Fourteenth Amet I statute 


yndicalism 


which 
physical violet botage or any unlawful 
accomplishing or effecting in- 
dustrial or lit ange or revolution.” It 
condemns, ‘ tl ing in conducting 
1 meeting of a1 up which advocates such practices. 
l] is charged assisting in con- 

1 under the auspices of the Com- 

nization advocating syndicalism. 

the meeting was public and or- 
lawful and that no 

advocated at the meeting. Ac- 

nt moved for a direction of ac- 
the statute as applied to him 
the Fourteenth 
yntention was overruled and he was 
ntenced to imprisonment for seven 
Supreme Court affirmed the judg- 
ment on appeal e judgment was reversed by the 
Supreme Court ippeal in an opinion by the CHIEF 


acts or 
methods as 
also 
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unlawful « 
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quital, 
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found guilt 
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clause of 
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years. 
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From it appeared that the 
without charge and 
entering with 
on to the Communist Party ; that 
ember of the Communist Party, 
¢ and protested against conditions 
he action of the city police in rela- 
strike then in progress, and other 


t ts stipulated 
t he publi 


gee a 
asked ot those 


Was 


que S 


matters yppeared also that the meeting was con- 
manner, and that at the time of 
the arrest of t ppellant t hall was found 
to contain ; untity of Communist literature. The 
activi of tl 1 int as the basis of his prosecution 
did not apy er than his participating in the meet- 
ting, nor did ai of the literature distributed there 
contain a1 of criminal syndicalism or of any 
unlawful lhe Court met a 
challeng sufficiency of the indictment by con- 
cluding that arge that the assemblage advocated 
referred not to the meeting or to 
but to the advocacy of 
the Communist 


ducted 1 


| t the meetin 


y 
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state Supreme 


criminal sy 


m alk there, 


anything do 


criminal syne 1 and sabotage by 

State Court sustained 
in a meeting called 
of what was said 


hus, the 
articipating 
rrespective 
done a 
Holding that was a denial ol 


GHES said: 


constitutional 


ment as thus construed. Con- 
de would be sheer denial of 
while defendant was a 

was not indicted for 
for joining it, or for 
soliciting met or for distributing its literature. He 
I or advocating criminal 

yndicalist ! or any unlawful acts, either at the 
He was accordingly deprived of 
he benefit of « ence as to the orderly and lawful conduct 
of the n that it was not called or used for the 
advocacy 1 syndicalism or sabotage or any un- 
lawful actior lis sole offer charged, and for which 
1d sentenced to imprisonment for seven 
i the conduct of a public 
which was held under the 


due proct 
member of t unis arty, he 


participa 
was not 


meeting 


se as 
he was 


was that had 


vears. assisted 
rwise lawful, 

unist Party 
e Communist Party had called a public 
1 to discuss the tariff, or the foreign 


policy of the Government, or taxation, or relief, or candi- 
dacies for the offices of President, members of Congress, 
Governor, or state legislators, every speaker who assisted 
in the conduct of the meeting would be equally guilty with 
the defendant in this case, upon the charge as here defined 
and sustained. The list of illustrations might be indefinitely 
extended to every variety of meetings under the auspices 
of the Communist Party although held for the discussion of 
political issues or to adopt protests and pass resolutions of 
an entirely innocent and proper character.” 

The learned Curer Justice then proceeded to an 
exposition of the right of peaceable assembly as guar 
anteed by the Fourteenth Amendment. With respect 
to this the opinion states: 


“Freedom of speech and of the press are fundamental 
rights which are safeguarded by the due process clause of 
the Fourteenth Amendment of the Federal Constitution. 

. . The right of peaceable assembly is a right cognate to 
those of free speech and free press and is equally funda 
mental. A.s this Court said in United States v. Cruikshank, 
92 U. S. 542, 552: ‘The very idea of a government, 
republican in form, implies a right on the part of its citi 
zens to meet peaceably for consultation in respect to 
public affairs and to petition for a redress of grievances.’ 
Che First Amendment of the Federal Constitution ex 
pressly guarantees that right against abridgment by Con 
gress. But explicit mention there does not argue exclusion 
elsewhere. For the right is one that cannot be denied 
without violating those fundamental principles of liberty 
and justice which lie at the base of all civil and political 
institutions,—principles which the Fourteenth Amendment 
embodies in the general terms of its due process clause. . . . 

“These rights may be abused by using speech or press 
or assembly in order to incite to violence and crime. The 
people through their legislatures may protect themselves 
against that abuse. But the legislative intervention can find 
consitutional justification only by dealing with the abuse. 
The righs themselves must not be curtailed. The greater 
the importance of safeguarding the community from incite- 
ments to the overthrow of our institutions by force and 
violence, the more imperative is the need to preserve in- 
violate the constitutional rights of free speech, free press 
and free assembly in order to maintain the opportunity for 
free political discussion, to the end that government may 
be responsive to the will of the people and that changes, if 
desired, may be obtained by peaceful means. Therein lies 
the security of th Republic, the very foundation of consti- 
tutional government.” 

In concluding his opinion, the Curerc Justict 
observed that the right of peacable assembly is not 
dependent on the auspices under which the assembly 
is held but on the purpose; not on the relations of the 
speakers, but on whether their utterances transcend 
the bounds of free speech ; that the Court was not called 
upon to review the findings as to the objectives of the 
Communist Party, and that. notwithstanding its ob- 
jectives the appellant was entitled to discuss public 
issues of the day in a peacable assembly. 

Mr. Osmond K. Fraenkel argued the case for the 
appellant, and Mr. Maurice E. Tarshish for the State. 


Interstate Commerce—The Ashurst-Sumners Act 


It is within the constitutional power of Congress, under 
the commerce clause, to aid a state in protecting its own 
free labor from the competition of convict labor in another 
state. 

Kentucky Whip and Collar Company v. The IIli- 
nois Central Railroad Company, 81 Adv. Op. 183; 57 
Sup. Ct. Rep. 277. 

In this case the Supreme Court ruled on the con- 
stitutional validity of the Ashurst-Summers Act of 
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Taxation, the Silver Purchase Tax, Retroactive 
Effect 

The Silver Purchase Act of June 19, 1934, imposing 
a fifty percent tax on profits derived from the sale of silver 
bullion, is a special income tax, within the powers granted 
to Congress, and is not repugnant to Article V of the Con- 

stitution because the tax is retroactively imposed. 
The Unit Pett r 4 Percy K. 

m, 81 Adv 57 Sup. Ct. Rep. 309. 
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and sustained the practice. The learned Justice con 
cluded the discussion with the following : 

“The period of retroactivity prescribed for this taxing 
provision reaches backward from June 19, 1934, the date of 
the act, to and including May 15, 1934,—35 days. For 
some months prior to this period there was strong pres 
sure for legislation requiring increased acquisition and us¢ 
of silver by the Government, and several bills providing 
therefor were presented in the Senate and House of Repre- 
sentatives. On May 22 the President sent to ( ongress a 
message recommending legislation for increasing the 
amount of silver in our monetary stocks and further rec 
ommending the imposition of a tax of at least 50% on 
profits accruing from private dealing in silver. The bill 
which became the Silver Purchase Act was introduced May 
23 in response to this message. In these circumstances we 
think the period of retroactivity fixed in the act is not un 
reasonable, but consistent with the practice sustained by 
this Court in the cases already cited. 

“It results that the Court of Claims erred in holding 
the retroactive provision invalid as applied to respondent's 
sales.” 

Assistant Attorney General Jackson argued the 
case for the Government, and Mr. Bernhard Knollen 
berg for the respondent. 


Bankruptcy Act—Reorganization Under Section 
77B—Landlord’s Claim Under Sub- 


section (b) (10) 


Where a lease has been rejected by a corporate tenant's 
trustee in ordinary bankrutcy, and thereafter the lessor re- 
enters and relets the premises, thereby terminating the lease, 
and later such tenant files a petition for reorganization 
under Section 77B, the landlord has a provable claim under 
Section 77B (b) (10), notwithstanding that under the state 
law such reentry and reletting by the landlord may have 
terminated the tenant’s obligations under the lease, and 
the lease contains no covenant of indemnity. 

City Bank Farmers Trust Co. v. Irving Trust Co., 
et al., 81 Adv. Op. 241; 57 Sup. Ct. Rep. 292. 

This case, decided concurrently with three other 
cases involving landlords’ claims in Section 77B re 
organization proceedings, raised a question as to the 
scope of the remedy afforded to landlords by the pro 
visions of subsection (b) (10) of 77B. 

Here was involved a lease for twenty years to the 
United Cigar Stores Company on premises located at 
Trenton, New Jersey. In 1932 the lessee was adjudi 
cated a voluntary bankrupt in ordinary bankruptcy, 
and thereafter the trustee rejected the lease. There- 
upon and without notice to the Cigar Stores Company 
the landlord reentered and relet the building. 

Later on and after the enactment of Section 77B, 
the lessee filed a petition for reorganization under said 
new section of the Bankruptcy Act. The lessor then 
presented a claim in the 77B proceedings for injury 
resulting from rejection of the lease. The trustee ob 
jected to the claim and sought to have it expunged for 
the reason that the leasc contained no covenant to in 
demnify the lessor for the loss of rents, and for the 
further reason that all obligations thereunder had been 
extinguished by the landlord’s reentering and reletting. 
The special master recommended disallowance of the 
claim, on the ground that Section 77B does not create 
legal claims against the debtor where none existed 
prior to the enactment of Section 77B, and that under 
New Jersey law the reentering and reletting worked a 
surrender. The District Court approved the master’s 
report and rejected the claim, and the Circuit Court 
























of Appeals affirmed on the ground that the injury 
specified in Section 77B (b) (10), supporting a land 
lord’s claim, can only be such injury as would found 


an action under the state law. It concluded, however, 
that although the reentry and reletting did not operate 


as a surrender, a restoration of the building by the 
landlord was such an assertion of dominion as to de 
prive the landlord of any further claim against the ten 
ant. On certiorari the judgment was reversed for fur 
ther proceedings in an opinion by Mr. Justici 
ROBERTS. 

In dealing with the case he called attention to the 
purpose of Section 77 to promote rehabilitation of em 
barrassed corporations by a scaling or re-arrangement 
of their obligations and shareholders’ interests, thus 
avoiding liquidation. An important element in such 
reorganization is the discharge of all demands of every 
sort, executory and contingent. To accomplish this 
purpose, the opinion points out, such claims are to be 
discharged, and accordingly they must be made prov 
able. Consequently, clause 10 broadly defines the term 
“creditors” to includ 


“holders of claims of whatever character against the 
debtor or its property, including claims under executory 
contracts, whether or not such claims would otherwise con 


stitute provable claims under this A 

Bankruptcy of an obligor constitutes an anticipa 
tory breach of an executory contract, and a claim for 
damages for breach was provable under Section 63 (a) 
of the Act of 1898. Since the rule in bankruptcy has 
been that the claim under an executory contract must 
mature at or before the filing of the petition, the court 
concluded that the language italicized above can have 
no other meaning than that claims upon covenants for 
indemnity arising out of termination of the lease after 
initiation of proceedings under Section 77B are prov 
able. But the Court added, “The provision, however, 
creates no new claim. It merely treats the adjudica 
tion as a breach of covenant and gives a provable claim 
in virtue of the breach.” 

It was added, however, that since the instant case 
contains no such covenant, in the absence of a further 
provision respecting landlords’ claims, the petitioner 
would be without remedy under Section 77B as it 
would have been in ordinary bankruptcy proceedings 
under Section 63 (a) of the Act of 1898, until that 
section was amended in 1934. Section 77B did, how 
ever, add a further provision to the effect that: 

“In case an executory contract or unexpired lease of 
real estate shall be rejected pursuant to direction of the 
judge (See subsection (c)(5).) given in a proceeding in- 
stituted under this section, or shall have been rejected by a 
trustee or receiver in bankruptcy or receiver in equity, in 
a proceeding pending prior to the institution of a proceed 
ing unde his section any person injured by such rejection 
shall, for 4": purposes of this section and of the reorganiza 
tion plan, its acceptance and confirmation, be deemed to be 
a creditor.” 

7 


Since under the ordinary law rejection of a lease 


by a trustee was not a breach of the lease in the ab 
sence of specific agreement to that effect, the bankrupt 
tenant remained liable for rent, but all assets available 
for payment were taken from him. Under such cir 
cumstances the situation was unsatisfactory to both 
landlord and the tenant, since the tenant could not be 


andlord was left with a destitute 


+ 


tne 


1 ' 


discharged and the 
tenant in possession. In these circumstances it was 


thought clear that Congress intended to remedy this 
situation by creating a provable claim in a reorganiza 
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tion proceeding due to the trustee’s rejection, analog 
ous to the provisions of the English Bankruptcy Acts 
Viewing the legislative history, the Court con 
cluded that the remedy provided by Section 77B is not 
allowable only in cases where the leasehold estate | 
not, after rejection, been drowned by surrender 
otherwise terminated under the state law by the lessor 
conduct. Discussing this question, Mr. Justici 


ROBERTS said: 


“We think it clear that provability of such a claim i 


unaffected by any termination of the leasehold subsequent 
to rejection of the lease. The provision is that the land 
lord’s claim for injury resulting from rejection, or for 
damages, or for indemnity under a covenant, shall be lim 
ite to an amount not exceeding the rent reserved ‘for thre 
years next succeeding the date of surrender of the premise 
to the landlord or the date of reentry of the landlord 
whichever first occurs, whether before or after the filing of 
the petition, Plainly the word ‘reentry’ is used to 
describe a case where the landlord, treating the bankruptcy 


as a breach of the lease, reenters for condition broken 


Whether the other phrase, ‘surrender of the premises to th 
landlord,’ denotes the technical surrender which drowns 
the particular estate in the reversion, or the mere tradi 
tion to, and acceptance by, the landlord of possession, is 
immaterial. The amount of the landlord’s claim for the 
loss of his lease necessarily is the difference bet een the 
rental value of the remainder of the term and the rent 
reserved, both discounted to present worth. This, we have 
aid, is a method of liquidation familiar and fair. It was 


the method adopted under Section 77B in Kuehner v. Irving 
Trust Company, et al, 85 F. (2d) 35, the judgment in which 
is this day affirmed (No. 354, post). If the landlord must 
give credit for the. present rental value of the premises he 
is entitled to avail himself of them for realization of that 
value, and this he cannot do without reentry and reletting. 
lf he must give such credit he surely has the option to 
attempt recoupment of his loss by occupying the premises 
for the remainder of the term. But such occupation, under 
the law of most of the states, amounts to a complete ter- 
mination of the leasehold and deprives the landlord of any 
further rights as lessor. It is evident that if a lease be 
rejected the subsequent repossession of the demised prem 


ises, and acts of control and dominion do not destroy the 
provability of a claim under Section 77B 
“It 1s suggested that if a landlord desires to avail 


himself of the privilege accorded by the Section, he must 
keep the leasehold estate intact until his claim shall have 
been proved and allowed. In view, however, of the obvious 
intent of the statute to extend relief not only to landlords 
whose leases may in future be rejected, but also to those 
whose leases have been rejected in priot bankruptcy or 
equity proceedings, such a construction would ill accord 


the remedial purposes of the act, which demand a liberal 


construction in favor of the claimants for whom relief was 
intended.” 
Mr. Justice Branpets took no part in the on 
sideration or decision of this case 
The case was argued by Mr. He: 
the petitioner, and by Mr. William D. Whitney for the 
trust company 


Bankruptcy Act—Reorganization Under Section 
77B—Landlord’s Claim After Acceptance 
of Surrender 


A landlord accepted surrender of premises, after re- 
jection of the lease by the tenant’s trustee in ordinary bank- 
ruptcy, and released the tenant from liability for future rent. 
A limitation on the release, whereby the landlord reserved, 
against the bankrupt tenant, the right to prove such claims 
as might be provable in bankruptcy included claims made 



























REVIEW OI! 


RECENT SUPREME 


131 


Cou! t DECISIONS 


rovable in reorganiza by the subsequent 
nactment of Section 77B of the Bankruptcy Act. 
Schwartz mpany 
Adv. O 
This opinion 


' 


ndlords’ clai1 


tion proceedings, 
et al., 


1 
ith the pr 


t provability of 
proceedings ( riginally, 
but certiorari was 
ranted to revi ing only nine of this total. 
all of the ninet landlords had given 
assets, but 


nety tour Cast 


were 


leases of clain c nst tl | ( and its 

the nine unde w th leases limited by 
servations. In all es the landlords had accepted as- 
gnments of tl s from the trustee in ordinary 
inkruptcy, had assumed all existing obligations under 
1 under any existing subleases, 
all rentals to accrue under 
I enments the land- 
and the bank- 
and subleases, 
rent, or 
referred to 
release 


e assigned le 
nd had becom« 


c suble 


ases l acct ing ti assi 
} 


released tl rustee, the estate, 


from all | ty under the le: 


yrds 
iptcy ses 
luding all 
occupation Sut he nine 
cont ed riders attacl ied to the 


landords for use, 


instances 


e agreements 
iuses. Most of 1 riders 
“Nothing in ticle 5 shall be deemed a waiver by 
Landlord of prove against the Bankrupt 
tate any provabl ms to which the Bankruptcy Court 
ay adjudge the Lar rd is entitled, but this shall not be 
emed to rendet im a provable claim which is not 
the Lanlord from the necessity 


therwise such ot I ve the 
the allowance of any such claim 
such proot or 


read 


proving and 
preclude the 
owance.” 


fro contesting 


One ridet 


“It is, howeve xpressly unders 0d 
geht to 


and agreed that 
prove against 
uims to which the 
llord is entitled, 
ny claim a provable 
lieve the Landlord 
ing the allowance 
from contesting 


shall 


e said Landl 
e Bankrupt ly pl cl: 
( undo 


Sankruptcy yu ) Lan 
it this shall not | el t snder a 
laim which is no such or r¢ 
om the and obtain 
any such clain reclude the Trustee 

uch proof or a nee All such provable claims 


t be 


The 
murt of 
ted only to sav ums, the {| 
ulted from fay I ruling, 
laims made pr e by subsequent 
Citing The | } Farmers Trust Company 
ise, the Suprer irt, in an opinion by Mr. JUSTICE 
<OBERTS, that even if the agreements, 
inder the state law, worked a there was 
othing on which the release clause could operate. The 
ourt: led that the reservation covered all prov- 
ble claims, whet occupying that status by reason of 
I legislation. 


irtue of su 


necessit 


affected by reement.”’ 


District rt, and a majority of the Circuit 
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| the meaning and effect 
which they are 
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wreement under 
e thi nk this 


f the reservat language in 


couched is broad enough to include claims under Section 
77B. They reserve the right to prove against the bankrupt 
estate any provable claims to which the bankruptcy court 
may adjudge the landlord is entitled. The bankrupt estate, 
to which the reservations refer, consists of the property 
which formerly belonged to the bankrupt and, upon adjudi- 
cation, came into the custody of the bankruptcy court. It 
still remains there. Claims for future rent are specifically 
made provable by Section 77B (b) (10). The court hay 
ing charge of the reorganization proceeding is a bank 
ruptcy court. Section 77A provides: ‘In addition to the 
jurisdiction exercised in voluntary and involuntary pro 
ceedings to adjudge persons bankrupt, courts of bank 
ruptcy shall exercise orginal jurisdiction in proceedings 
for the relief of debtors, as provided in Section 77B of this 
Act.’ Proceedings in reorganization under Section 
are ‘proceedings in bankruptcy.’ They may be initiated in 
a pending bankruptcy proceeding by the express terms of 
subsection (p). The petitioners are creditors and their 
claims are provable by the press terms of the section; the 
estate against which the petitioners reserved all provable 
claims is the same estate which was within the jurisdiction 
of the bankruptcy court at the time the agreements were 
executed. 


‘The 


77B 


special master found, and it seems to be con 
ceded, that the reservations were intended to preserve 
claims for future rent or for indemnity for loss of future 
rent. But the master held, and the majority of the Circuit 
Court of Appeals agreed, that their scope was restricted to 
claims provable as a result of judicial decision and did not 
extend to claims made provable by legislation. The lan- 
gauge used does not so limit them. The most tl.at can be 
said is that there was serious question whether such claims 
could be proved under the law as it stood when the agree- 
ments were executed. For whatever they were worth the 
petitioners desired the reservations so that they might pos 
sibly make good claims for injury done and loss incurred 
by the abrogation of their leases. If amendatory legisla- 
tion was adopted the bankruptcy court might, pursuant 
thereto, adjudge them entitled to allowance of a claim. We 
think the operation of the saving clause cannot be limited 
by the fact that the claims are described as those to which 
the bankruptcy court may adjudge the petitioners entitled. 
That court’s adjudication would necessarily follow and ap- 
ply any amendment of the Act. We hold, therefore, that 
the reservation was broad enough to preserve the right to 
prove whatever claims were provable and allowable either 
by judicial decision or supplementary legislation. It fol- 
lows that the petitioners’ claims are provable.” 

Mr. Justice BrANpets took no part in the con 
sideration or decision of this case. 

The case was argued by Mr. Murray C. 
for the petitioner, and by Mr. William D. 
for the trust company. 


Bernays 


Whitney 


Bankruptcy Act—Reorganization Under Section 
77B—Landlord’s Claim for Rejection of Lease 
by Trustee—Validity of Limitation to 
Three Years’ Rent 


The limitation of provable claims for indemnity and 
future rent, under contracts of lease, to three years’ rent 
in reorganization proceedings is within the bankruptcy 
power of Congress, and does not violate the due process 
clause of the Fifth Amendment. 

Kuehner, et al. v. Irving Trust Co., 
Op. 248; 57 Sup. Ct. Rep. 298. 

This case also relates to a landlord’s claim under 
subsection (b) (10) of Section 77B of the Bankrutcy 
Act, wherein a landlord’s claim for indemnity under 
a covenant on a lease is limited to an amount not ex 
ceeding three years’ rent. The questions presented, as 
stated in the opinion of Mr. Justice Roserts, who 


et al., 81 Adv. 
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Bankruptcy—Reorganization Under Section 77B— 
Landlord’s Claim After Acceptance of 
Surrender 

Where a landlord accepts surrender of leased premises, 
after rejection by a trustee in ordinary bankruptcy, under 
a lease which provides that acceptance of the premises, 
with all improvements thereon, shall constitute full satis- 
faction of the landlord’s rights, such acceptance operates 
as a release of any claim which would otherwise be prov- 
able by the landlord in reorganization of the tenant cor- 
poration, under Section 77B 


Wead } al., 81 
Op. 257 Ct. Re 307 
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acceptance thereof, and the assignment of the lease to a 
new tenant nominated by the petitioner, whatever may have 
been their effect under state law, would not bar any claim 
which she had by force of Section 77B for injury due to 
the trustee’s rejection of the lease. The landlord's release 
would likewise have been ineffective to prevent the proving 
of a claim for injury due to the rejection since the reset 
vation in it was broad enough to save any claim provable 
under the Section. The petitioner would, therefore, have 
had a provable claim except for the terms of her own 
lease contract by which she had stipulated that, upon tet 
mination of the lease, the transfer of the demised premises 
and certain other things to her, all of which admittedly 
were transferred to her nominee upon the trustee's rejec 
tion of the lease, should be full satisfaction of any damage 
due to the lessee’s default. We have held in Schwarts 
et al. v. Irving Trust Company, No. 436, decided this day, 
that a landlord is bound by his release of the tenant and 
the trustee for a consideration moving to him, and it is im 
material whether such a release be executed after default 
or constitute a part of the lease contract.” 

Accordingly, the Supreme Court affirmed a de 
cree denying the landlord’s claim for rejection of the 
lease. 

Mr. Justice BraAnpeis took no part in the con 
sideration or decision of this case. 

The case was argued by Mr. Perlie P. Fallon for 
the petitioner, and by Mr. William D. Whitney for the 
trust company 





AN ERROR CORRECTED 
(From the Buffalo Journal, Jan. 9, 1937) 


\ll along we've been making a mistake 

We've been talking about the “House of Dele 
gates of the American Bar Association.” 

But according to the calendar for the House 
meeting at Columbus, it’s “the House of Delegates 
of the Legal Profession.” 

The difference is obvious and substantial. And 


every one interested in the progress of the organ- 
ized Bar may well ponder the significance of the 
broader term. 

True, the House of Delegates is the child of 
the Association—conceived, nurtured and reared by 
the Association. So is a President still the son 
of his mother, but surrendered by her to the service 
of the nation. And the American Bar Association 
has likewise surrendered its child to the greater 
field of usefulness. 

In a very real sense it can be said that the 
House of Delegates, so carefully designed to rep 
resent the entire profession, does belong to the whole 
Bar, or certainly to that part of the Bar which mani 
fests sufficient interest in professional and public 
welfare, to take part in some organized Bar activity. 
Any lawyer who believes the House of Delegates 
can do nothing for him is probably the counterpart 
of, and entitled to as much consideration as, the 
citizen who avoids the polls on election day. 

The American Bar Association has made a 
magnificent gift to the legal profession. And upon 
its grateful and intelligent use may depend in no 
small measure the destiny of the profession in this 
country 
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Power ve? . Lie } I iS, | 
Corwin. Princeton, Iniversity 
Press, 276 pp.—This is no It i 
brief, set up with propositions and itions 1! 
the familiar style, designed to prove 
Court has recently applied an incorrect theory 
decisions concerning the federal power 

At least half of this work consists of qu 
only from opinions but from bri 
books and other sources. The | 
author’s quarrel with the Court 
dedication of his book to one of the counsel 
government in the case involving the constitutionality 
of the Guffey Coal Act. 

“Back to the Constitution,” 
“is the motto of this small volun 
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stitution’ is meant Constitution of John Mar- 
shall.” The author’s argument is that in the last gen- 
ration or two the Court has been undermining the 
broad, nationalisti nstruction of the powers of the 
entral government which is associated with the name 
f the great Chief Justice; that “the prevailing trends 
f constitutior the United 
States “as a cor n an argument which 
awakens an echo those dust-covered volumes in 
vhich Marshall ttacked his life-time for 
nterpreting the « tution as if it had created a uni 
tary, rather thar federal, state. When at least a 
substantial proportion of the population gave its pri- 
nary allegiance to tl tates rather than to the nation, 
und a party whi cated an increase in the func 
tions of the centr vernment could never have car- 
was natural that the Court 


pretation envisage” 
It is 


during 


ied a national election, it 
hould have beet lled upon more often to uphold 
the powers of the tral government than to mark the 
I The latter remained to 
nationalistic United States 

Civil War, was little 
tate allegiance | nd the central government 
onstantly being powers in every 
lirection. If held 
tutional as seld the century 
had been in M 
the Court was t I Nlowin 
t had failed 


rbiter be tweet 


imitations on 


done wl 


oOwe»rs. 
el new 
vhich emerged m the there 
was 
to expand its 
unconsti- 
as they 
’s time it would not mean that 
ing in his footsteps but that 
its function as the 


were 


Congress 


twentieth 


successfully 
rnment and the states 
intended his book 


use by thos » have occasi oO argue 


Professor 
in favor 
» constitutionality of any federal enactment based 
It is recom- 
so using it will 
purpose of calling 
onsistencies in doctrine among 
commerce clause which have 
decided dur t last thirty or forty years 


various Ca 


B. UMpRer1 


Ha hook | 1 Americas Studies Edited by 
(Cambridge, 

1936. Pp. 
volume, devoted to the 
graphy in the field of 

In each section of interest, 
with brief comments on impor- 
worker in other disciplines to 


keep abreast of ntributions made by 


lewis Hanke and a number of scholars 
Massac husetts 
XV, 250) l 


vear 1935, 


University Press. 


fi rst 


Latin Americat 
selected bibli 

tant items, en 
his co-workers 
Lawyers will find 
the important in Latin America listed 
by John T. V he Library of Congress (pp. 149- 
182) and a 1 useful Tentative Guide to Latin 
and Serials Published in 
It is to 
it lawyers who have a Latin Amer- 
ll be tempted to an examination 
of the other sections, which range from Anthropology 
to Archives and Libraries. Many items of value to 
them for the law will be found in the economics and 
historical secti [hey will probably share the re- 
viewer's regret that the editor of the legal section saw 


fit to mment on the individual items, 


in contiguous areas of research 


utput 


American Legal Periodicals 
T9035 (pp 183 by the above contributor. 
be presumed al 
ican legal interest wi 


omit ar ‘ 
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thereby reducing his contribution to an organized list 
of publications. 
A. S. Arron. 
The University of Michigan. 


Mr. Tutt’s Case Book, by Arthur Train. (Scrib 
ner’s, pp. xii, 669).—Professor Wigmore, in his intro 
duction, characterizes Mr. Tutt as a new character in 
the permanent literature of fiction. Permanent he 
doubtless will be; but no longer new. For twenty 
years he has been delightfully familiar to lawyer and 
layman. Here he stands forth, selected, annotated and 
indexed, in a fine specimen of book-making. Twenty- 
six of his professional and piscatorial experiences sum 
marize his reported career, bringing it down to date 
with the rural movie magnate who made his will with 
2 sound film. Not unnaturally, the best selections are 
among the oldest, such as “The Bloodhound,” “The 
Dog Andrew,” and “Contempt of Court”. From them 
all, Mr. Tutt emerges as neither jurist nor pettifogger, 
but as a resourceful advocate who has become a mas- 
ter of human nature because he is a philosopher, ro 
manticist, humanitarian, epicure, and fisherman. He 
squares law with justice when he can, and stands 
undismayed when he cannot. Regarded by Professor 
Wigmore as a realistic expression of the relation be- 
tween law and justice, his universal popularity is more 
easily explained by his ingenious espousal of lost 
causes for the legally guilty as well as for the innocent. 

Since selection requires omission, we miss such 
masterpieces as “By Advice of Counsel,” “Beyond 
Reasonable Doubt,” and “The Heppelwhite Tramp,” 
which seem superior to some of the tales included. But 
on the whole, the selections are an apt and just 
resumé of Mr. Tutt’s career. To those who already 
know him, the book will be welcome; and if there be 
any who do not, they will find a joyous revelation 
The roster of Mr. Tutt’s office associates will lead 
the latter class into research elsewhere to become ac- 
quainted with Scraggs, Willie and Miss Sondheim, 
who scarcely appear here at all, and with the lesser 
Tutt and Minerva Wiggin who are seen all too seldom. 

The author’s own preface should not be slighted, 
for it is as readable as any tale. The annotations by 
Ferdinand J. Wolf are usually apt, and cover with 
adequate brevity a wide variety of legal points. But 
where the point of the siory is “The Human Element,” 
he is sometimes hard put to it to find an appropriate 
legal question for his ingenuity to annotate. 

Pleasant reading for all; and stimulating for law- 
yers who often need to be reminded that the profession 
is based on human reaction rather than judicial prece- 
dent. 

ALAN Lorn. 

Fort Dodge, Iowa. 


Annual Digest of Public International Law Cases, 
A Selection from the Decisions of International and 
National Courts and Tribunals during the years 1920 
and 1930. Edited by H. Lauterpacht. New York. 
Longmans, Green & Co., 1935. Pp. XXXVI, 534.— 
This is the fifth volume of an admirable series which 
attempts to furnish a digest of the decisions of national 
and international courts, including arbitration tribu- 
nals and commissions, dealing with questions of pub- 
lic international law. The four earlier volumes cover 
the years 1919-1928; the present volume covers the 








136 \MERICAN BAR 


vears 1929-1930. It deals in the first place with the 
decisions of the Permanent Court ot Intern itional Jus 
tice, the Mixed Arbitral Tribunals set up under the 


treaties of peace at the end of the World War, the 
French-Mexican, British-Mexicat and (American 
Mixed Claims Commissions and various spe 
ind 


Mexican 


cial arbitral tribunals—altogether 113 decisions 
awards. 
In the second place it covers the decisions of na 


courts—of thirty 


238 decisions. The 


fact that a larg« 


tional courts, usually the suprem« 
three different countries 
list cannot fail to impress one w 
number of disputes between states being 
adjudicated by arbitral or other international tribu 
nals and that being called upon 
in a surprisingly larg 


sth, +} 


today are 
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municipal 


courts 


, to decide issues 
Thus dur 
French 


number of case 


involving questions of international law 
ing the year covered by the present 
ecisions tIfl 3/ 


in the United 


volume, 
municipal courts rendered « such cases, 
the German courts in 28 cases and courts 
States in 43 cases. 

The material digested is clas 
under appropriate 


sified and arranged 


headings such as “international law 


in general,” “states as international persons,” “state 
territory,” “jurisdiction,” “state responsibility,” “dip 
lomatic and consular intercourse “treaties,” “wat 
and neutrality,” et¢ 
A comparison the present volume with the 
; : 


earlier ones reveals a mar iminution of the cases 
dealing with issues growing ou 
although the number is 
matters as state 
ties, effect of wz 
tion of enemy territory, et But one 
f cases dealing with peace 


World War, 


They relate to sucl 


f the 





interpretation of trea 
occupa 
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r on contracts and treaties, 
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notes a decided 


increase of time issues such 
as the immunities of 
effects of non-recognition of new governments, free 
ional extradition, 


immunities, the status and 


states engaged in commerce, the 


dom of navigation on internat rivers, 


denial of justice, diplomatic 
functions of international administrative organs, etc 
The | 
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value of sucl 1 work to lawyers, professors 


international law, foreign office func 
agents and counsel 
ill persons generally 
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before arbitration 
who have to do w 

of rules of international is very great 
The distinguished editor, Professor Lauterpacht of 


has done his task with me 


overnment 
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interpretation and application 


the University of London, 
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California, 
contrib 


has been 


untries 
vy of who 
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win 
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The British Yi all ternational Law. 
New York, Oxford University Press, 1936. Pp 
The 
International 
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seventeenth issue of the British 


Law follows the same general form and 


maintains the same high standard as earlier volumes 
Ten leading articles comprise the bulk of the mate 
rials. One by Professor J. W. Garner of the Univer 
sitv of Illinois on “Recent Neutrality Legislation of 
the United States” is the only American contribution 
Several others will, however, be of special interest. D1 
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rate Taxpayer Clause by John 

Sholle V 

Indiana La lecembet napolis, Ind.) 
Domicile versus Sit tl sasis lax Jurisdiction, 
Robert | Br i Does a Cause of Action for 
rongful Deatl \ Under the Federal Employers 
ability Act? by Ge Hulbert; Special Legislation: 
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Section 77B lier Bill Proposed Re- 
sions, by John G isdiction over 

tility Cooperative rael Packel; Collateral Liabili- 
es under Section 7 Homer Kripke 
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y Charles O Minnesota Court on Proxi- 
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Minnes t 1 Minneapolis, 
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nder Section 7, yman Mark Tondel, Jr., The 

Legal Status of M t the ficers Reserve Corps, 
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Mississipp December (University, 
liss.)—The State 1 the Social Process, by Sydney 
Smith; Restitut perty Transferred under Void 

Later Reversed ments, by Charles W. Taintor, 2d: 
ederal Removal ‘| fusion, by L. | Andrews; Legal 
ontrol of Party Or: tion and P rs in Mississippi, 

Nolan Fortent 

Missouri 1 v, November olumbia, Mo.) 
Static and Dyna: neepts of the Law of Unfair Com 
tition, by Irvis ithchild: Recognition of Foreign 
overnments and ffect on Private Rights, by David 

Hudson; H 1 Appe« England, by 

Lester B. Orfield 

Vew York Us tw Ouarter Review, Novem- 
ber (New York Cit The Old Régime and the New in 
ivil Procedure t Wyness Millar; Legal Phases 
f Local Sales 7 Morton Baum; The Revenue Act 
f 1936; Pyramiding Gains and Losses Through “Tax- 
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(Pittsburgh, Pa.)—The Struggle Between Equity and 
Stability in the Law of Post-War Germany, by Max 


Rheinstein; Manipulative Practices and the Securities Ex 
change Act (Part II), by James H. Mathias. 

Tennessee Law Review, December (Knoxville, Tenn.) 
—Special Phases of the Family Purpose Doctrine, by John 
\. Appleman; Test of Liability under the Usual Accident 
Policy, by James F. Finlay; Trade-Marks, by Robert E 
Sadtler; Science in Law Enforcement, by John Edgar 
Hoover; More Bars to the Bar, by Mitchell Dawson; The 
Missouri Plan of Bar Government, by Boyle G. Clark; 


Fiscal Years of New Corporations, by Robert H. Mont- 


gomery; Publicity Valuation in the Supreme Court, by 
William Pettit 


Texas Law Review, December (Austin, Tex. )—Fraud 
-Concealment and Non-Disclosure, by W. Page Keeton; 
Judgments of Texas Courts Respecting Real Estate Titles, 
by I. M. Wilford; Financial Associations which May be 
Reorganized Under Section 77B of the Bankruptcy Act, 


by Benjamin L. Bird 

Tulane Law Review, December (New Orleans, La.) 
Che Edward Livingston Centennial, by Rufus C. Harris; 
The Thought and Work of Rocoe Pound, by Henry T 
Lummus; Third Party Beneficiaries in Louisiana: the 
Stipulation Pour Autrui, by J. Denson Smith; The Bra 


zilian Business Corporation, by Henry Paine Crawford 


United States Law Review, December (New York 
City) —“Common Legal Principles,” by Edwin M. Otte: 
bourg; Blood Grouping Tests in the New York Courts, by 
Alexander S. Wiener. 


Virginia Law Review, January (Charlottesville, Va.) 
—The Roman Law of Quasi-Contract, by Max Radin; The 
Future of Our Judicial System of Stating and Developing 
Law, by William Draper Lewis; Income Tax Evasion 


and Avoidance: The Deflection of Income, by Lucius A 
Buck 

Washington University Law Quarterly, Decembet 
(St. Louis, Mo.)—Corporate Policy under the Surtax on 


Undistributed Profits, by Christian B. Peper; The Modern 
Rule Against Perpetuities and Legal Contingent Re 
mainders in Missouri, by Charles E. Cullen and Leslie H 
Fisher; Regional Agencies for Metropolitan Areas, by 
Ralph F. Fuchs. 

Wisconsin Law Review, December (Madison, Mis.)— 
The Work of the Wisconsin Supreme Court for the August, 
1935, and January, 1936, Terms. 

The Yale Law Journal, January (New Haven, Conn.) 
~The Reliance Interest in Contract Damages: 2, by L. L. 
Fuller and W. R. Perdue, Jr.; Capacity of Plaintiff-Stock 
holder to Terminate a Stockholder’s Suit, by C. B. Me 
Laughlin; The Legal Content of the Profit Concept, by 
Colin A. Cooke. 


To Celebrate Semi-Centennial of Interstate 
Commerce Commission 


Plans are under way to celebrate the Semi-Centen 
nial of the Interstate Commerce Commission, according 
to a committee report made to the Seventh Annual 
Convention of Practitioners before the Interstate Com 
merce Commission, held in Washington, D. C., on Oct 
29 and 30. 

Mr. Clarence A. Miller is chairman of the committee 
in charge of the arrangements. He reported that pres 
ent plans call for a dinner at the Mayflower Hotel on 
the night of March 31, 1937, the dinner to be sponsored 
by the Practitioners and given in honor of the com 
missioners. All members of the present Commission 
and all living ex-commissioners will be invited to be 
present. The celebration will continue on the following 
day. The program for that day will be announced later. 












































THE BAR PROCTOR: 


Statement of Karl A. McCormick, Proctor of 
State, Presented to House 








VERY lawyer in the United States should be en 
couraged by the recent change in the attitude of 
the American Bar Association toward the real 
problems that our profession faces. The recent reor- 
ganization of the Association promises to make out 
mational body not only responsive to the will of its 
membership, but a potent force in finding the solution 
for the vital matters which affect every practicing law 
yer. 

While it is obvious that no national body can be 
stronger than the local bar associations, which make 
up its membership, it is indeed heartening to know 
that the national group is beginning to realize the 
real problems and to lend its assistance toward their 
solution. 

The Bar Association of Erie County in New York 
State, of which I have the honor of being a member, 
has undergone an entire change in its attitude toward 
its real function in our community 

As a result of the conscientious and intelligent 
effort of a small group of its members, who have for 
some time given thought and study to our real prob- 
lems, a bill was prepared by Mr. David Diamond and 
introduced in the New York State Legislature at the 
1935 session 

This so called, Proctor Bill’ was an entirely new 
step in the administration of justice in this country. 
It provided that the Appellate Division of the Fourth 
Department should appoint a Proctor for the Eighth 
Judicial District, which includes eight counties in the 
western part of New York State. The new officer 
was charged with the duties of working in cooperation 
with the Committee on Character and Fitness for ad- 
missions to the bar; with the investigation and report 
to the Court of all cases of unethical practice on the 
part of lawyers that came to his attention; and with 
the investigation of all cases of unlawful practice of 
the law by lay agencies which came to his attention 
There was no force behind this bill when it was 


first introduced and, of course, it died without making 


‘ 


any headway in that session of the Legislature. 


Committee of Ten Buffalo Lawyers Secures 
Passage of Bill 


In 1936, after the Bar Association of Erie County 
had undergone an entire change in its attitude toward 
the profession, and after a general meeting of the bar 
was called by the Association and by the Lawyers 
Club of Buffalo, a Committee of Ten was formed of 
serious-minded lawyers. Mr. Evan Hollister of Buf 
falo was the chairman of this committee. Through the 
efforts of this committee the Proctor Bill, which was 
reintroduced in the 1936 Legislature, was passed and 
signed by the governor on May 30, 1936. On October 
27th the office of Proctor was filled by the Appellate 
Division, Fourth Department 

It seems that there are three basic causes for the 
loss of confidence on the part of the laymen in the legal 
profession. First, the tremendous overcrowding of the 
bar resulting in the inability of a large part of the pro 
fession, located in the larger centers of population, to 
make a decent living. When we consider that in New 
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A NEW EXPERIMENT 






the Bar, Eighth Judicial District, New \ 


of Delegates at Columbus 





York State nearly sixty per cent of 


lawyers have been admitted within tl t te ( 
and that during those ten years the total ar 
of income-producing law work has been great! 
duced by the intrusion of lay agencies, it is not diff 
cult to understand the serious financial hardships whic 
great numbers of the profession are continually suffer 
ing. This condition, of course, reflects itself in tl 
relationships between the lawyer and the layman 
The second basic cause seems to be the unoppos« 


rt iy agen 


propaganda, put forth in large pa 


seeking to claim the legitimate work of the lawy: 
Through advertising in its manifold fo t barrag 
of misinformation has been poured upon the layma 
for many years. There should be little wonder tl 
the public does not understand or appreciate the r 
service that the lawyer is licensed to perform for t 
layman 

The third basic cause appears to be the attitude 
the individual lawyer toward his profession. Whil 
there are many thousands of individual relationshiy 


between lawyer and client that are satisfactory, th 
layman can not understand the lack of group consciot 
ness on the part of the lawyer. When the layman se« 


many other professions and most lines of indus 


labor organized and combating harmful and untru 
propaganda, he wonders why the legal profession, a 
least until very recently, has remained quiet and pet 
mitted that profession to lose mucl ts real useful 
ness to the community. 

The Proctor Bill was never intended to be 


panacea for all the ills that beset us. Frankly, thos¢ 


men who are responsible for it know that it is a 
experiment. Its value to the public and the professior 
in the area where it exists is largely dependent upon 


the cooperation and support of the lawyers 
Purpose and Spirit of the Office 
It seems that the first work of the Proctor is t 
make the lawyers in the Eighth Judicial District thot 
oughly understand the purpose and the spirit of the 
office. With this in view many meetings have been 


held with the lawyers during the past two months. Thi 
economic side of the profession has been thoroughly 
discussed. Ideas and suggestions of lawyers are eart 


estly sought to the end that this new office may be of 
the greatest value to them. 


At each of the meetings held si r it has been 
admitted that it was the first time that the real eco 
nomic problems of the profession have been discussed 
It is interesting to know the reaction of the lawyers 
Most of them at these meetings realize that serious 


evils exist which are causing great hardships and many 
unsatisfactory relationships with the public. The bar 
associations in most of the counties have been little 
more than names. They have met once a year or s 
to give a dinner for new and retiring judges 

A serious effort is now being made to have thes« 
associations realize the necessity for strong local or- 
ganizations, meeting at frequent intervals and dealing 
as groups with the economic problems that face the 
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EORGE MAURICE MORRIS, of Washing 

ton, D. C., nominated as Chairman of the House 
of Delegates, became Chairman of that body at 
Boston by virtue of Article XIII, Sec. 1, of the new 
Constitution. He had served as Chairman of the Gen- 
eral Council in 1935-36. 

Mr. Morris was born in Chicago, on May 3, 1889; 
educated at Dartmouth College, receiving his A. B. in 
1911, and at the University of Chicago, where he re 
ceived his degree of J. D. in 1915; began practice of 
law in Chicago, but later moved to Washington, D. C., 
where he is a member of the firm of Morris, Kix Miller 
& Baar. On October 26, 1918, he married Miriam 
Warren Hubbard, and has three children. He served 
as a private and First Lieutenant in 1917-18. 

He was a member of the Federal Taxation Commit 
tee of the Association from 1922 until 1935 and served 
as Chairman of that body from 1933 to 1935; member 
of the American Law Institute, American Society of 
International Law, American Peace Society, Delta 
Kappa Epsilon, Phi Delta Phi, Delta Sigma Rho, 
Casque and Gauntlet; author of several books on tax 
matters. 


ARRY S. KNIGHT, of Sunbury, Pa., was 

elected Secretary of the Association at its Annual 
Meeting in Boston, in August, 1936. He succeeded 
William P. MacCracken, Jr. 

Mr. Knight is a member of the firm of Knight & 
Kivko, one of the best known firms in Central Penn 
sylvania; has given a great deal of time to Bar Asso 
ciation work. His activities for the Association have 
been notable. He served on the Naturalization Com 
mittee in 1923; was elected a member of the Confer- 
ence of Bar Association Delegates at Buffalo in 1927 ; 
became Vice-Chairman of that body two years later, 
and its Chairman in 1930. He was a member of the 
General Council from 1928 until 1931 and served on 
the Executive Committee of the Association from 1931 
to 1934. He was a member of the Coordination Com 
mittee from its creation in 1930 until the adoption of 
the plan at Boston. 

A more complete sketch of Mr. Knight will be 
found in the October, 1936, issue of the JouRNAL. 


OHN H. VOORHEES, of Sioux Falls, South Da- 

kota, has been the Association’s Treasurer for the 
past ten years. He was selected for that position at the 
meeting of the Executive Committee in January, 1927, 
succeeding the late Frederick E. Wadhams. He was 
elected at the Association’s Annual Meeting in Buffalo, 
in September, 1927. 

Mr. Voorhees was born in South Branch, N. J., 
February 20, 1867; was educated at Rutgers College, 
receiving the degree of A. B. in 1888 and M. A. in 
1891. He married Bessie A. Tabor, of Sioux Falls, 
S. D., and has two children. He has been a member 
of the firm of Bailey & Voorhees, of Sioux Falls, since 
1891. 

He served on the Executive Committee of the 
Association 1912-1915; has been a member of the Na- 
tional Conference of Commissioners on Uniform State 
Laws since 1907, and for eight years prior to its meet- 
ing in Boston last September was Secretary of that 
body : was President of the South Dakota Bar Associa- 
tion 1928-1929; member of Phi Beta Kappa. 
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Ohio Bar Asks Court for Power to Deal with 
Disciplinary Matters 


George R. Murray, 
Association, in his address to the 
on January 8th, emphasized the 
disciplinary procedure as a means of restoring to the 
legal profession a larger measure of respect from the 
public, and asked that the Suy Court be urged to 
give the State Bar General Committee on Legal Ethics 
power to make investigations, take evidence and make 
recommendations to the Court 

Murray frowned 


of the Ohio Bat 
Association in Dayton 


need for more efficient 


pre sident 


rem 


upon the practice of leaving the 


initiation of disbarment cases solely with the local 
county bar associations. “Except in Cleveland and 
possibly Cincinnati,” he said, “the local members of the 
bar know the accused. They pass him every day on 
the street, they eat in the same restaurants with him 


wmiuly 


and they know his wife and 


“In addition, the local courts do not welcome the 


filing of disbarment cases against members of theit 
local bar.” 
As a suggestion to overcome these and other difh 
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present. He suggested that tl Association’s by laws 
be amended so as to set up definite rules of procedure 
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for the grievance c 


cedure before the committee b« ne of law and not of 
men.” The committee, he said, should sit in nine sec 
tions, corresponding with the nine appellate judicial 
districts. Every appellate district should have a sub 


committee of five including the member of the general 


committee for the district who should act as chairman 
The chairman of each subcommittee should report the 
matter from his subcommittee to the general state-wide 
committee. 
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DISCIPLINE 


corrective penalty would also suspend his right to con 
tinue to exercise the functions and to perform the 
duties of his office of commonwealth’s attorney of his 
judicial district. That would not only 
affect him, but it would likewise deprive the people 
of his district to have the one perform those duties 
whom they had selected for that purpose. Everything 
considered, we have concluded that the mildest 
rective remedy to apply would be—that respondent be 
censured for the violations of which he is found guilty 


consequence 


cor 


Pardon Does Not Limit Power to Disbar 

Petitioner was convicted of a felony on the charge 
of obtaining property under false pretenses. A disbar 
ment proceeding was brought against him to which he 
filed a response setting forth the fact of his subse 
quent pardon by the Governor. (In the Matter of 
Mark L. Bozarth, Supreme Court of Oklahoma, No 
26484). 

In holding that the Court had inherent power over 
admission to the bar and expulsion therefrom which 
was not affected by the issuance of a pardon, Chief 
Justice McNeill said: 


“The issuance of the pardon in question pending a 
determination of the disbarment proceeding can place no 
limitation upon the inherent power of the court to deter- 
mine who shall become officers of this court and who shall 
remain as such. It rests exclusively with this court to pass 
upon the ultimate fitness of those who may enjoy the 
privilege of continuing the practice of the profession of 
law, and the issuance of an executive pardon cannot en 
croach upon the court’s inherent power over attorneys at 
law in reference to admission or removal. There is no 
distinction between the power to admit and the power to 
Re Opinion of the Justices, 279 Mass. 607, 180 N. 
A.L.R. 1062. 

“We conclude that the issuance of a pardon cannot 
trench upon the inherent power of the court to disbar an 
attorney from the privilege of practicing law to the end 
that the well-being of government, the public, the bar and 
the courts may be well served To hold otherwise, in the 
proper administration of justice the power of the court 
would be rendered nugatory to control admissions to the 
bar, and the court would be denied the power to exclude 
for adequate reason a member of the bar who was not in 


remove. 
E. 725, 81 


good standing.” 


Ethical Propriety of Retaining in a Firm Name the 
Name of a Deceased Partner Questioned 

In November, 1936, the Cuyahoga County Bar 
\ssociation adopted the following resolution: 

No. 33 of the Canons of Profes 

American Bar Association provides 


“WHEREAS Canon 
sional Ethics of the 
that 

‘In the formation of partnerships for the practice of 
law, no person should be admitted who is not a member 
of the legal profession, duly authorized to practice, and 
amenable to professional discipline,’ and 

“Wuereas said Canon No. 33 further provides that 

‘No false or assumed or trade name should be used 
to disguise the practitioner or his partnership,’ and 

“Whereas said Canon No. 33 further provides that 

‘The continued use of the name of a deceased or former 
partner is or may be permissible by local custom, but care 
should be taken that no imposition or deception is prac 
ticed through this use,’ and 

“Whereas no further rules have been promulgated 
regarding said subject matter, with the result that said 
Canon No. 33 is of no practical force, effect or value; 


THEREFORE, be it resolved by the Cuyahoga County 
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Bar Association, in regular meeting assembled this 24th 
day of November, 1936, that 

1. It shall be unprofessional conduct to use a firm 
name for a law firm unless each and every person whose 
name is used is a member of the Ohio Bar in good stand- 
ing and a bona fide member of the firm. However, the 
name of a deceased partner may be used for a reasonable 
time after his death, not to exceed two years. 

2. A copy of this resolution be transmitted to the 
Executive Committee of the Ohio State Bar Association 
with the request that such resolution be submitted for ap- 
proval by the membership of the Ohio State Bar Associa- 
tion at the mid-winter session to be held at Dayton, Ohio, 
commencing January 7, 1937. 


The Executive Committee of the Ohio State 
Bar Association referred this resolution to the Com- 
mittee on Legal Ethics and Professional Conduct. It 
held an open meeting on January 7 to which were 
invited all persons who wished to present their 
views for the Committee’s consideration. The As- 
sociation adopted the Committee’s recommendation 
as follows: 

“... in view of the fact that the matter to which this 
resolution relates is a matter of nation-wide interest and 
concern and in view of the further fact that the Commit- 
tee on Professional Ethics and Grievances of the American 
Bar Association has recently been charged with the duty 
of considering all the canons of ethics with a view to pro- 
posing such amendments to or changes in the canons 
as now appear to be desirable, and in view of the fur- 
ther fact that that Committee is now engaged in mak- 
ing a survey of the canons and is publicly inviting 
suggestions from the entire American Bar as to re- 
spects in which the canons are in need of amendment, 
that the proposal contained in the resolution of the Cuya- 
hoga County Bar Association be referred by this Associa- 
tion to the Committee on Professional Ethics and Griev- 
ances of the American Bar Association for such consid- 
eration and action as to it may deem proper.” 


The Duty of an Attorney 


Where an attorney, without authority signed an- 
other’s name to an affidavit which he used in procur- 
ing the appointment of an administrator and him- 
self acknowledged such signature as a notary pub- 
lic, and where he, without authority, compromised 
his client’s claim, employed a release which he knew 
was not genuine to obtain a settlement from the ad- 
verse party, failed to submit an accounting to his client, 
and diverted money received in the settlement to other 
channels, it was held in the case of Ex Parte Eastman 
(Supreme Court of Oregon, November 17, 1936) 62 
Pac. (2d) 27, that the recommendation of the Board of 
Governors for suspension for one year should be fol- 
lowed. The court said: 

“It seems impossible to justify the defendant’s con- 
duct by construing it as merely careless or in harmony 
with the purported loose practice of other careless attor- 
neys. It is the duty of an attorney, not merely to possess 
a reasonably good knowledge of the legal principles which 
underlie our scheme of jurisprudence, but also to exercise, 
in the discharge of his various professional duties, the 
care and diligence usually exercised by lawyers. He should 
not lend his signature to a fraudulent purpose, nor obtain 
money from an adversary by the use of a document which 
he knows jis not genuine; nor should he file in any 
legal proceedings a document containing an affidavit to 
which he, and not the affiant, attached the oath-bearing 
signature. 1935 Session Laws, c. 28 (page 31), which 
creates the Oregon State Bar, places upon the agency just 





mentioned the primary duty of seeing to it that the lawyers 
of this State conduct themselves honestly and in accord 
with the approved standard of professional conduct. Re- 
sponding to that duty, the Board of Governors has found 
that the charge made by the Grievance Committee is sus- 
tained by the proof, and has also found that the recom- 
mended penalty is a just one.” 


Suspension Without Hearing 


Where a member of the State Bar of Oklahoma 
failed to pay his annual dues as provided by statute, 
he must be suspended from membership in the State 
Bar after he has been given two months’ written notice 
by registered mail. This is the provision of the statute 
and it is not susceptible of the construction that a de- 
linquent member of the bar may demand and be 
granted a hearing before he is suspended for nonpay- 
ment of his annual dues. Hoodenpyl v. State Bar of 
Oklahoma (Supreme Court of Oklahoma, December 1, 
1936) 62 Pac. (2d) 980. 

In this case the respondent ignored the provision 
of the statute and continued to practice law. The court 
sustained the finding of the Board of Governors in the 
case, but in view of the fact that the bar Act was a new 
law and this was the first case of this kind, held that 
disbarment would be too severe a penalty and entered 
a judgment reprimanding the respondent. 


COMMITTEE ON PROFESSIONAL ETHICS 
AND GRIEVANCES: 
Rospert T. McCracken, Chairman, 
Philadelphia, Pa. 


HerscHet W. Arant, Secretary, 
Columbus, Ohio. 


Henry BANE, 
Durham, N. C. 


A.vBert B. HouGcurTon, 
Milwaukee, Wis. 


Puitsprick McCoy, 
Los Angeles, Calif. 


Orie L. PHILLIPS, 
Denver, Colo. 


ArTHuR E. SUTHERLAND, 
Rochester, N. Y. 





Progress Being Made on Rules for Civil Procedure 


A meeting of the Advisory Committee on Rules 
for Civil Procedure is scheduled to begin on Feb. 1, in 
the Supreme Court Building. The matter has been 
exhaustively studied and the suggestions submitted by 
the Bar from all parts of the country have received the 
most careful consideration. Many of these suggestions 
have proved of very great practical value. There is 
some possibility that the sessions beginning on Feb. | 
may result in a draft, presenting the final recommenda- 
tions of the committee, so far as substance is concerned, 
but subject to revision by a special committee on style 
and phraseology. 
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Proceedings of Fifth Session of House of Delegates 


(Continued from page 109) 


the accident had occurred in connection with an un- 
seaworthy aspect not discoverable by due diligence, the 
fact that she was unseaworthy in respect to something 
else that contributed in no way and in no way caused 
the damage, should deprive her of her right to ‘limit.’ 

. We provide in this recommendation that there 
must be causal connection, that is, the unseaworthiness 
must be the factor that caused that damage, and that 
is highly important, and I believe is fair and 
proper... .” 

Mr. Terriberry went on to point out certain dis- 
criminations in the present statutes in favor of inland 
water carriers as against sea-going vessels, and in favor 
of certain sea-going vessels as against others which also 
navigated the sea, due to the definition of the term 
“sea-going vessels.” The Committee had been unable 
to learn any sound reason for the preferential treat- 
ment thus accorded certain vessels. The Committee rec- 
ommended that this discrimination be done away with. 

At an earlier point in his remarks, Mr. Terriberry 
referred to the eloquent statement which had been made 
by someone at Boston, to the effect that the govern- 
ment had done nothing to promote safety at sea, and 
in refutation of that he read a list of statutes and ad- 
ministrative rulings, which showed that the subject had 
received a great deal of attention. He referred particu- 
larly to the fact that Congress in 1935 and 1936 had 
amended the statutes limiting the ship-owner’s liability 
so as to place persons who lost relatives or other 
persons who were injured in a much more favorable 
position than they were under the old statutes. 


Amendments to Revised Statutes Proposed by 
Committee 


The speaker then stated the committee’s recom- 
mendations, which were, in substance, that the Re- 
vised Statutes be amended to deny limitation of own- 
er’s liability in case of accident, if he failed before or 
at the beginning of the voyage to exercise due dili- 
gence to make the ship sea-worthy and properly to 
man, equip and supply it; to place the burden of proof 
on the issue of causal connection on the ship-owner or 
petitioner ; and to provide that all vessels of whatever 
character, wheresoever navigated, shall be subject to 
the same law with respect to limitation of ship-owner’s 
liability. He concluded by saying that the Committee 
had discharged its mandate, and the decision now 
rested with the House. 

Mr. Henry P. Dart, Jr., of Louisiana, moved that 
the report and recommendations of the Committee be 
approved by this House. It seemed to him that it was 
an excellent report. First of all, it was unanimously 
adopted by the members of the Committee, all of 
whom are specialists in their field. It was on a subject 
that had received the most careful consideration, and 
he thought a reading of the report would convince every 
member that its recommendations are entirely sound 
and proper. He thought that it required no argument 
to show that the limitation of liability law should be 
changed to make it the duty of the ship-owner to use 
due diligence to see that his vessel was sound and 
seaworthy and properly manned before she put to sea. 


Mr. Sylvester Smith, of New Jersey, said that he 
had looked into the matter very carefully since the 
Boston meeting, and the more he investigated the more 
he became convinced that the delegates were asked to 
approve legislation in a highly specialized branch of 
law which few practiced and about which the general 
practitioners knew very little. On taking the matter 
up with admiralty lawyers in his State he had found 
quite a clash of opinion. He inquired if there was 
not a Maritime Law Association in existence, and was 
told that there was. Apparently it has not approved of 
these proposals, he rejoined. He thought the House 
would be going far afield to take action under the cir- 
cumstances. The Committee had done excellent work, 
but he felt that the recommendations should be tabled, 
and he so moved. His motion was seconded. 


Reference to Maritime Law Association Suggested 


Mr. Stone, of Kansas, stated that as a member of 
the Board of Governors he had recommended the 
adoption of the report. However, he thought that the 
Association of Admiralty and Maritime Lawyers was 
the proper body to pass -_ the question. Chairman 
Morris asked Secretary Knight to read the report of 
the Board of Governors on the proposals. He com- 
plied, and read the recommendation of the Board that 
the recommendation of the committee be adopted. 

Mr. Maguire, of Oregon, observed that if the 
House was to take no action on Committee recom- 
mendations except on matters as to which all members 
of the House were experts, they might as well adjourn 
and go home. There were pending other reports on 
specialized branches of the law on which it was pro- 
posed to take action. He had had some experience 
for some years acting as Commissioner for the Federal 
Courts in admiralty matters, and he was convinced that 
the statutes at present gave to ship-owners an unjusti- 
fiable freedom from liability. He felt that in this 
instance the House could well act on the report which 
it had directed the committee to make. 

Mr. Bannister, of Colorado, said that it seemed 
that there had developed an idea that the scope of 
power of the Association was unduly limited to the 
improvement of what is called the science of juris- 
prudence and the administration of justice. After the 
decision yesterday of the House to uphold the Chair, 
he had gotten out the Constitution and he was satis- 
fied, after reading it, that there was no such limitation 
upon members. It seemed to him very clear that the 
Association might, if it chose, engage in the field of 
advancing and perfecting’ any particular field of law 
and that, therefore, it was not beyond the scope of this 
Association to consider and act favorably upon the 
report which the Committee had made. 


Motion to Defer Matter Until Kansas City Meeting 


Judge Thomson, of Illinois, said the House at 
Boston had referred the matter to the committee with 
specific instructions to consider carefully everything 
that was said there, and after considering it, to make 
up a report and submit it to this mid-winter meeting 
of the House. The Committee had done so, no doubt 
after considerable effort. After all of that, it seemed 
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to him that it would be most unfortunate if the House 
should merely decide that because some of us, for- 
sooth, are not experts in admiralty law, we had better 
not consider the resolutions. He hoped the motion 
to table would be defeated. Mr. Grinnell, of Massa- 
chusetts, said that it was not a question of voting or 
not voting, but whether the House should vote at this 
meeting. He asked if the Maritime Law Association 
had acted on the subject, and the reply being in the 
negative, expressed the view that members would be 
better informed if they postponed definite action until 
they found out the views of the representative body of 
the Admiralty Bar. He wished to amend Mr. Dart’s 
motion by providing that the motion go over to the 
Kansas City meeting. The motion was seconded. 

Mr. Joseph W. Henderson, of Pennsylvania, in- 
quired whether the ship-owners had had an opportunity 
to appear before the committee. Mr. Terriberry re- 
plied that they had not. Mr. Henderson then inquired 
if the Chairman did not think it fair and proper to 
continue the matter until the Kansas City meeting, in 
view of that situation. Chairman Terriberry replied 
that he would not be put in a position of any dis- 
loyalty to his committee, but as a member of the 
American Bar Association he had to admit that he 
thought the Association ought always to afford every- 
body the most ample opportunity for study and dis- 
cussion. Personally, he had no objection to postpone- 
ment. 

At this point Chairman Morris interposed to read 
a telegram to Mr. Henderson, which the latter had 
handed to the Chair, in which the American Steam- 
ship Owners Association urgently requested the House 
to delay action until it had had an opportunity through 
its counsel, to present their side of the case. 


Motion to Postpone Prevails 


Mr. Carl V. Essery, of Michigan, a member of 
the committee, stated that he had signed the report 
because he believed its recommendations to be sound. 
But as a member of the committee and of the House, 
he did not want to place himself in the position. of 
closing the door to a proper discussion of a question 
which so vitally affects the American merchant marine. 
He favored postponing action until the Kansas City 
meeting. Mr. Henderson then made the suggestion 
that Mr. Smith, of New Jersey, withdraw his motion 
and that Mr. Grinnell’s substitute for the committee’s 
resolution be acted on. Mr. Smith complied, and after 
a further brief discussion by Mr. Dart, the motion to 
postpone action was voted on and prevailed. 

Chairman Morris here inquired if there was any 
representative of a State or Local Bar Association or 
of an affiliated organization who wished to present any 
matter before the House. No response. He then an- 
nounced that, in accordance with the order of the 
House, the statement of Mr. Karl A. McCormick, 
Proctor of the Bar, Eighth Judicial District of New 
York State, had been mimeographed for the members. 
He recommended the reading of that document. The 
next thing on the calendar was the consideration of 
any matters that might be presented by any Section 
or Standing or Special Committee. 

Judge Weygandt, of Ohio, presented a report from 
the Judicial Section. It called attention to a resolution 
which was unanimously adopted at the Los Angeles 
meeting, which dealt with matters which the Section 
believed to be more important and timely than they 
were a year ago. For some reason, it seems not to 
have been brought to the Association’s attention at Bos- 


ton. After certain preliminary statements, the resolu- 
tion proposed: (1) That the wearing of a robe be 
earnestly recommended to every judge of a court of 
record. (2) That witnesses should not be sworn in 
groups but that each have the oath administered to him 
immediately before he testifies and a permanent record 
of such fact be made. (3) That no court should per- 
mit its sessions to be interrupted by broadcasting or by 
the taking of photographs or moving pictures. (4) 
That the Judicial Section recommend the amendment 
of the Canons of Judicial Ethics to incorporate the 
substance hereof. 

Judge Weygandt made a brief explanation of each 
recommendation. As to No. 3, he said that it was not 
the idea of members of the Section that the right of 
the Fourth Estate to come into court and fully report 
the occurrences there should be in any way abridged. 
They had no objection at all to photographs being 
taken before or after a session, if a judge in his discre- 
tion felt that it might be done. But what they were 
unqualifiedly agreed on was that when the court is 
actually in session, witnesses on the stand or procedure 
of any kind going on, there should be no interruption 
of any kind. He moved the adoption of the resolu- 
tion. 


Judicial Section Resolutions Referred to 
Professional Ethics Committee 


Secretary Knight read the recommendation of the 
Board of Governors on the resolution. It was that 
the House take no action at this time, but refer the 
resolution to the Committee on Professional Ethics and 
Grievances for consideration but without recommenda- 
tion by the House. Mr. Charles A. Beardsley, of Cali- 
fornia, made a motion to that effect. Mr. Simmons, 
of Texas, suggested that the resolution request the 
committee to report at the next meeting. The amend- 
ment was accepted, and the motion carried. 

Mr. Bert M. Kent, of Ohio, Chairman of the Sec- 
tion on Patent, Trademark and Copyright Law, pre- 
sented its report. It dealt with the work of the Sec- 
tion during the year ending with the Boston meeting. 
It had not been presented there because there had not 
been time to prepare it after the Section meeting ad- 
journed. There was a supplemental report, prepared 
by the former Chairman of the Section, which recom- 
mended a number of changes in the trademark law. 
However, the Section had subsequently appointed a 
committee to review the whole field of trademark law 
and report back. He would therefore not present those 
recommendations, but simply two with reference to 
the conduct of the Patent Office. 

The first recommendation was that Sec. 11, Title 
35, U. S. Code, be amended by striking out the words, 
“by word, circular letter or advertising.” It would 
then cover broadly any form of misconduct, and the 
Commission would have power, after notice and op- 
portunity for hearing, to exclude from the practice those 
who were guilty of it. The second resolution was that 
the Association recommend to the Commissioner the 
adoption of rules and regulations with reference to 
advertising which will make applicable to all registered 
patent attorneys the requirements of Sections 27 and 
45 of the Cannons of Professional Ethics of the Amer- 
ican Bar Association. : 

Mr. Kent moved the adoption of the resolutions. 
Secretary Knight here read the report of the Board 
of Governors on them. The Board simply transmitted 
them to the House without recommendation. 
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Question Raised as to Board Recommendations to 
House 


Mr. Guy R. Crump opposed the recommendation 
of the Board as a matter of principle. It was not the 
function of that Board, as he understood it, to pass 
upon the proposals of various sections and committees, 
and recommend to the House what it should do. If 
this practice was followed—and it was against the prac- 
tice he was talking and not this particular report—we 
were getting right back to the situation which obtained 
for many years in the Association. The House is the 
body which now controls and runs the Association, not 
the Board of Governors, which is simply a committee of 
the House. 

Mr. Fenton, of Vermont, suggested that in view of 
the fact that the Board had made no recommendation 
on the matter in question, it was not exactly consistent 
to criticise it for doing it. Mr. Crump replied that 
he was speaking on the principle involved, and not about 
this particular suggestion of the Board. Chairman 
Morris interposed to call attention to the fact that 
Rule X provided that the Board of Governors should 
transmit the reports of sections and committees to the 
House, together with any recommendation or com- 
ments as to their activities. Mr. Fenton said the Board 
was in entire agreement with the idea that there should 
be no body which should attempt to usurp any of the 
functions of the Association. But the Board had cer- 
tain duties imposed on it by the Constitution, Bylaws 
and Rules, and if the House did not want it to dis- 
charge them, now was the time to say so. 

On vote the resolutions were adopted. 

Mr. Carl V. Essery, of Michigan, Vice-Chairman 
of the new Section on Bar Organization Activities, 


reported on behalf of Chairman Morris B. Mitchell, 
who was unavoidably absent. The section had submit- 
ted its proposed By-laws to the Board of Governors for 
approval. The committee of the Board, as he under- 
stood it, had not approved of a provision making the 
President, Vice-President and Secretary of each State 
Bar Association, and the President and Secretary of 
each local bar association, ex-officio members of the 
section. The committee had proposed that the mem- 
bership be constituted in the same way as that of the 
other sections, that is, by voluntary application of mem- 
bers of the Association who are interested in its work. 
The Council of the section had held a meeting on 
Tuesday and decided that the by-laws as amended by 
the Board of Governors would be placed before the 
section for consideration. 


Recommendations of Mineral Law Section Adopted 


Mr. Charles I. Francis, of Texas, Chairman of 
the Mineral Law Section, presented its report. The 
report was transmitted to the House without recom- 
mendation by the Board of Governors. The section 
recommended (1) That Congress reenact, for a period 
of two years, the “Connally Bill” (49 U. S. Stat. 30- 
33), regulating the interstate transportation of pe- 
troleum and its products. (2) That the Congress, by 
resolution, approve a two-year extension of the Oil 
States’ Compact for the conservation of oil and gas. 
(3) That the legislatures of the several oil and gas pro- 
ducing states, by appropriate state law, be urged to be- 
come signatory members of said compact. (4) That 
the Association authorize the Section of Mineral Law, 
and its proper officials, under the supervision and with 
the approval of the President of the Association, to 
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sponsor such legislation at the present session of Con- 
gress, and to urge upon the several legislatures of the 
oil and gas producing states the enactment of appropri- 
ate legislation making said states parties to the afore- 
said compact. 

Chairman Francis proceeded to outline the situa- 
tion in the oil industry which rendered the action rec- 
ommended highly advisable. Unless the Connally Act 
and the resolution of Congress authorizing the oil 
states’ compact are renewed, there will not be any 
effective legislation in existence for the adequate con- 
servation of a resource absolutely essential to industry 
and national defense. He moved the adoption of the 
section’s recommendations, as above set forth and 
the motion carried. 

Chairman Francis then presented the second sec- 
tion of the report, dealing with the coal situation. The 
Chairman pointed out that a special committee of the 
section, known as the Coal Committee, had investigated 
the subject very carefully and had made a unanimous 
report to the section. He pointed out that the recom- 
mendations with respect to coal legislation made it 
quite clear that the Association expressed no opinion 
as to the constitutionality or advisability of such legis- 
lation. On the safe assumption that Congress was 
going to pass a bill, the Association was simply asked 
to approve committee recommendations as to certain 
specific administrative measures in connection with 
such legislation. 

These recommendations were: (1) Such coal leg- 
islation should not be enforced by means of an osten- 
sible voluntary membership in a code coupled with a 
tax which in fact makes such membership compulsory, 
but should be in terms obligatory on all producers and 
enforced by ordinary criminal procedure. (2) Anyone 
who knowingly purchases coal sold in violation of the 
Act should be equally guilty with the seller. (3) If 
any existing contracts are to be affected by such legis- 
lation, all should be affected equally. (4) While the 
legislation should be of a temporary character, it should 
be for a term of not less than three years. (5) Deals 
with choice, etc., of District Boards. (6) The subject 
of marketing agencies should not be dealt with in such 
legislation. (7) Deals with price-fixing powers of 
Commission, and provides that it shall be clearly given 
the right, in establishing prices, to take into considera- 
tion the competitive situation of bituminous coal as 
respects other fuels and the use to which the coal is 
to be put. (8) Coal producers should be protected 
against prosecution under the anti-trust laws for acts 
done under the apparent authority of such legislation 
in case it is ultimately declared unconstitutional. 

The resolution concluded by authorizing the ap- 
propriate officers or committees of the section, under 
the supervision and with the approval of the President 
of the Association, to take such steps to transmit these 
views to Congress as they may deem advisable. 

Chairman Morris inquired if Mr. Francis con- 
strued the last paragraph as authorizing the section 
to offer or sponsor any bill. The reply was that he did 
not. The resolution was thereupon adopted, with an 
amendment eliminating the word “equally” from (2). 

Secretary Knight presented the report of the 
Board of Governors on the report of the Section on 
Real Property, Probate and Trust Law. The Board 
recommended that these observations be received and 
filed by the House without action. The matters are 
of an administrative character and affect the general 
policy of the Association with respect to section or- 
ganization. In particular the Board believed it inad- 









visable at this time to approve the declaration in favor 
of further sectional organization to cover all fields of 
law. Report received and filed. 


Commercial Law and Bankruptcy Committee 
Recommendations Adopted 


Mr. Jacob M. Lashly, of Missouri, presented the 
report of the Committee on Commercial Law and Bank- 
ruptcy, in the absence of Chairman Shull. The recom- 
mendation of the committee was that the work of the 
General Bankruptcy Conference, with which the com- 
mittee has been associated for about four years with 
the consent of the Association be commended; and, 
further, that the House of Delegates indorse in prin- 
ciple the work of the conference as embodied in the 
Chandler bill, but “does not commit this House or the 
American Bar Association to the approval of any spe- 
cific section of the bill, and it expressly reserves to 
itself, and to the Standing Committee on Bankruptcy 
of the Association, the right to present objections and 
suggestions as to amendment of any specific section of 
the bill under consideration by Congress.” 

Chairman Morris inquired if Mr. Lashly construed 
this amended provision as authority to the committee 
to present suggestions as to legislation in the bank- 
ruptcy field before they had been submitted to the 
Association for consideration. Mr. Lashly replied that 
his view was that, while the Association does not com- 
mit itself to any specific provision of the Chandler bill, 
the committee as a committee, or any other member 
of the American Bar Association, would feel free to 
form and express opinions in favor of or in opposition 
to any specific section. Mr. Walter M. Bastian, of 
Washington, D. C., inquired if the proposal was to give 
the committee carte blanche to act for the Association 
If so, he did not approve of it. Mr. Lashly said that 
it was not the committee’s idea to have carte blanche 
in the matter. For that reason, it had offered the re- 
strictive paragraph under consideration. 

The quéstion was put to a vote and the recom- 
mendations of the committee were adopted. 


Report of Committee on Administrative Law 


Col. O. R. McGuire, Chairman of the Committee 
on Administrative Law, stated that his committee had 
a proposition very similar to the one which the House 
had just heard, and very similar to the one presented 
by Chairman Francis of the Mineral Law Section, ex- 
cept the committee was not asking for as much author- 
ity as those committees had. He then read the resolu- 
tion, which provided “That the Committee on Admin- 
istrative Law be, and the same is hereby authorized 
and directed to prepare a bill to establish a Federal 
Administrative Court, and to have the same introduced 
in the Senate and House of Representatives during the 
present session, Provided, however, That for the pres- 
ent at least such bill shall be without the official ap- 
proval of the American Bar Association, the House of 
Delegates, or the Committee on Administrative Law.” 

Chairman McGuire stated, in explanation, that at 
the last meeting of the Executive Committee at Jack- 
sonville, Fla., the committee asked for similar authority 
and it was given. It had been found impossible to get 
a bill in shape by the time contemplated, and explana- 
tion to the effect had been made to the Executive 
Committee. Later, at the Chicago meeting of that 
committee, he had asked approval of the plan to pre- 
pare a bill and have it introduced, and had received it. 
The bill was the so-called Logan Bill, designed to estab- 
lish a Federal Administrative Court and to give it a 
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certain jurisdiction. That bill had received a good deal 
of attention throughout the United States by lawyers, 
Bar Associations and the Press, and had served the 
purpose the committee had in mind. The committee 
had no intention of pressing for its passage at the time. 

The bill had served further to bring out some 
objections of the Committee on Taxation. The Patent 
Bar and the Customs Bar also objected to the inclusion 
of the present machinery in the proposed court. After 
careful consideration the Committee on Administrative 
Law had decided that this machinery should be elim- 
inated. It is established, it is going, and there is a 
method of judicial review as to such controversies. So 
the committee had decided to let it alone. 

He did not think the authority asked for was 
nearly as broad as that just granted to the other com- 
mittees. They were confronted by a rapidly changing 
lesislative situation and it was unwise to tie their hands. 
As to his own committee, plans for the reorganization 
of the administrative service of the government had 
been prepared and while, of course, they did not go 
to the Administrative Court, that court would nat- 
urally fit in somewhere, and this might require some 
change of the committee plans from time to time. Again, 
bills had been or would be introduced within the next 
few days, and he felt it essential that time be gained 
so that opinion would not crystallize around any par- 
ticular measure until the American Bar Association is 
in a position definitely to approve or disapprove it. 
He moved the adoption of the resolution. 


Board of Governors Recommends Adoption of 
Committee’s Resolution 


Secretary Knight stated that the Board of Gov- 
ernors had recommended adoption of the resolution. 
A member of the Board stated there were three votes 
against that recommendation. Mr. Bastian, of Wash- 
ington, D. C., moved that, in line with the policy of 
the Association, “the Committee on Administrative 
Law be authorized at this time to prepare such legis- 
lation as it wishes to recommend and to submit the 
same as soon as it is practicable to the members of 
the Board of Governors for subsequent study and con- 
sideration by the House of Delegates and the Associa- 
tion.” Speaking to the proposed substitute, Mr. Bas- 
tian said he did not agree that this proposal was similar 
to those which the House had approved. It gave the 
Committee authority to recommend legislation and, in 
effect, to draw its own bill. He thought it wrong to 
give blanket authority to the committee. 

Mr. Monte Appel, of Minnesota, a member of the 
Committee on Administrative Law, desired to consider 
some of the implications of the bill which the Chairman 
had presented to the committee at its meeting in Wash- 
ington, D. C., on Nov. 23. The bill proposed to create 
an Administrative Court which was to have complete 
original jurisdiction in all controversies between the 
Federal Government and the citizen. All existing 
jurisdiction of the constitutional courts over such con- 
troversies was to be abolished. In addition, the court 
was to be vested with authority to give advisory opin- 
ions, at the request of any citizen, concerning any ques- 
tion affecting his business, even though the court could 
give no other or further judgment. 

_ There are approximately ninety different agencies 
ot the Federal Government which have controversies 
with the citizen from time to time, and he was of the 
opinion that the constitutional courts should continue 
to exercise the Federal judicial power until there was 
an affirmative showing of their inability to do so. Up 


to date the committee had not made the studies neces- 
sary to enable it to determine the practical limitations 
on the exercise of such judicial power by judges, and 
he thought it unwise at this time for the Association 
to go on record on the subject. He pointed out further 
that the proposed court could not be ambulatory, and 
this meant great inconvenience for many citizens. 
Again, the only method of review proposed was by 
petition for certiorari to the United State Supreme 
Court, and he regarded that as an illusory remedy in 
most cases of ordinary litigation. He had no objection 
to an Administrative Court but was sure there had not 
been sufficient research to reach a conclusion as to the 
nature and jurisdiction of such a court. 


Jurisdiction of Constitutional Courts Not Affected 
by Committee’s Proposal 


Chairman McGuire stated that he did not want the 
issue to be clouded. He had stated that the recom- 
mendation of the committee was that the proposed 
court should not take any existing jurisdiction from 
the constitutional courts. There had been no thought 
of interfering with the remedies in the District of 
Columbia court, to which a previous speaker had re- 
ferred; all it intended to do was to provide an elective 
remedy. He thought we had reached the point where 
it was necessary to go forward, at least to the extent 
of providing some measure on the subject. 

Mr. James O. Murdock, of Washington, D. C., 
stated that Col. McGuire’s resolution proposed an en- 
tirely different procedure from that which the House 
of Delegates had approved at Boston. The House had 
there approved the Federal Administrative Court in 
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principle and had referred the matter to the committee 
for further study and report to the Annual Meeting 
at Kansas City. Mr. Bastian’s proposed substitute 
would conform to this procedure. Mr. Fenton offered 
an amendment which had been drafted by a member of 
the Board of Governors, Mr. Newton D. Baker. He 
hoped that in the interests of harmony, it would be 
accepted by both sides. It read as follows: “The House 
of Delegates takes note of the situation presented by 
the report of the Committee on Administrative Law in 
regard to various proposals for the establishment of a 
Federal Administrative Court, and approves the plan 
of the Committee to cooperate in consideration of the 
subject, with the ultimate object of presenting to the 
Kansas City Meeting a complete bill for detailed and 
final consideration.” Mr. Baker would have presented 
this amendment in person, had he not been called away 
from the meeting at noon yesterday. 


Baker Substitute Accepted by Chairman 
and Adopted 


Chairman Morris inquired if Mr. Fenton construed 
that as authorizing the committee to have a bill intro- 
duced in Congress. Mr. Fenton replied that he had 
put the same question to Mr. Baker, who had replied 
that they would feel authorized to prepare a bill, that 
they could confer and be helpful, but that ultimately 
the decision was reserved to Kansas City. Chairman 
Morris asked Mr. Fenton for his construction, and he 
replied that he did not think it would authorize the 
committee to prepare and submit a bill. Mr. Julius 
Smith seconded the amendment by Mr. Fenton and 
announced that the Chairman of the committee was 
willing to accept it. Chairman Morris asked Mr. 
Smith if he and Chairman McGuire construed the 
amendment as authorizing the committee to introduce 
a bill in Congress. Chairman McGuire replied that, 
in his opinion, they would not have authority as a com- 
mittee to prepare and have a bill introduced, but they 
could do so as individuals if they saw fit. Mr. Bastian 
said that he accepted the substitute with that under- 
standing. Mr. Fenton’s resolution was thereupon 
adopted. 

Mr. John Kirkland Clark offered in an amended 
form, conforming to the Chair’s suggestion, the resolu- 
tion with regard to the civil service which had been 
originally offered by Mr. MacChesney, of Illinois. It 
passed without debate. Mr. Guy R. Crump offered a 
resolution that a Special Committee on Membership 
consisting of three members be appointed, to report 
to the Board of Governors at its next meeting a definite 
plan for increasing the membership of the Association. 
Adopted. Mr. John Kirkland Clark moved it as the 
sense of the House that at further meetings, where 
there are at least three sessions, the matter of action 
on reports of Sections and of Committees and new busi- 
ness shall be placed upon the program not the last 
day for the first time, but either for the first or second 
session, so that time will be afforded for a thorough 
discussion by the House when it is fully constituted in- 
stead of having a bare quorum. Mr. McGuire seconded 
the motion. The resolution was thereupon adopted. 

Mr. Gambrell, of Georgia, moved that the Commit- 
tee on Draft be instructed to prepare an appropriate 
resolution thanking the Ohio State Bar Association 
and the Columbus Bar Association for the abounding 
hospitality enjoyed at their hands at the second meet- 
ing of the House of Delegates. Adopted. 

Mr. William R. Vallance, of Washington, D. C., 
called attention to a newspaper report in the Chicago 


Daily News to the effect that a Federal judge had seen 
fit to issue an injunction in a matter in which he was an 
interested party. The matter was referred to the Com- 
mittee on Professional Ethics and Grievances. The 
House thereupon adjourned. 





Commerce Committee to Make Report on Anti- 
Trust Law Revision 


At a meeting of the Standing Committee on Com- 
merce at Columbus, at which Federal Trade Commis- 
sioner Freer of Washington, D. C., was present, the 
committee discussed its work for the ensuing year. It 
decided to ask a representative group of men, experts in 
the anti-trust field, to assist it in the preparation of a 
report covering the need for revision of the anti-trust 
laws and the preparation of a bill to carry out the Com- 
mittee’s recommendations. It was also thought desirable 
to hold an open forum at the Kansas City meeting for 
a discussion of the Robinson-Patman bill. However, 
matters may come up during the present session of 
Congress that will make it more desirable to have such 
matters considered by the open forum instead of the 
Robinson-Patman Bill. 
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Executive Committee of Uniform State Law Commission- 
ers Authorizes Drafting of State Industrial Act for 
Convenience of States — Will Embody Some NRA 
Principles—No Endorsement of Policy Involved 


HE Executive Committee of the 

National Conference of Commis- 
sioners on Uniform State Laws at its 
mid-winter meeting at the Deshler-Wal- 
lick Hotel, in Columbus, Ohio, on 
Monday, January 4, 1937, unanimously 
approved a resolution authorizing the 
immediate drafting of a State Industrial 
Act which may be inaccurately but 
popularly designated as a “Little 
N. R. A.” inasmuch as it will embody 
many of the principles contained in 
the original National Industrial Re- 
covery Act. The first draft of this pro- 
posed legislation will be submitted to 
the Conference for analysis and criti- 
cism at its next meeting in Kansas City, 
in September. 

The action taken by the Committee 
does not involve an endorsement of the 
policies of such a measure, either by the 
Conference or any of its members, but 
was believed to be a discharge of one 
of the fundamental obligations of the 
Conference to prepare acts responsive to 
current needs and demands and adapted 
to become the basis of uniform legisla- 
tion or serve as models which the 
legislatures of the various States con- 
templating action of the same general 
character may find helpful in formulat- 
ing their own statutes. 


Scope of Powers Enlarged to Ren- 
der Drafting Service to States 
In view of the widespread demand 

for new legislation dealing with eco- 

nomic and social subjects, which has 
developed in the last year or two, the 

Conference, at its meeting in Boston, 

last August, determined that the scope 

of its powers, as prescribed by its own 
constitution, was too restricted. It, 
therefore, adopted an amendment en- 
larging its objectives by adding to the 
original section these words “to draft 
model acts on (a) subjects suitable for 
interstate compacts and (b) subjects 
in which uniformity will make more ef- 
fective the exercise of state powers and 

Promote interstate cooperation.” It was 

realized that recent decisions of the 

Supreme Court had denied to Congress 

the power to legislate on certain sub- 

jects and had indicated that these par- 


ticular fields of legislation belong ex- 
clusively to the States. It was the de- 
sire to render drafting service to the 
General Assemblies of the States in 
these new areas of legislative action 
which seemed likely to require imme- 
diate and serious consideration that 
prompted the Conference to broaden its 
own powers. 

While the Conference is apparently 
conceded by all members of the Bar 
familiar with its history and its achieve- 
ments to be, perhaps, the most experi- 
enced and capable law drafting organ- 
ization in the country, nevertheless in 
recent months it has been subjected to 
considerable criticism because of the 
slowness with which it customarily 
functions. It has been said on different 
occasions by interested parties: “We 
need new legislation of a certain type 
but we need it and we want it now; 
the Conference is not able to meet our 
situation.” Where haste is essential 
this criticism is perhaps merited be- 
cause the constitution of the Confer- 
ence has always provided that no meas- 
ure shall be finally approved at the same 
session at which it is originally intro- 
duced. In the past this provision has 
been justified as it has forced the sub- 
mission of every proposed act to the 
most rigid criticism on the part of the 
entire membership of the Conference, 
sitting as a Committee of the Whole, 
and has ensured the most thoughtful 
consideration of both subject-matter 
and drafting phraseology before final 
approval was even possible. It has not 
infrequently happened that years have 
elapsed before a particular act has been 
submitted in completely satisfactory 
form. 


Proposed Amendment to Permit 
Early Approval of Acts 

The Executive Committee, at its Co- 
lumbus meeting, realizing that this sit- 
uation did, under certain circumstances, 
constitute a procedural weakness and 
was perhaps preventing the Conference 
from rendering a full measure of ade- 
quate service to the States which it rep- 
resents, acted favorably upon a proposed 
amendment to the constitution which 
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will permit the final approval of an act 
at the same session at which it is in- 
troduced, provided the consent of the 
Executive Committee for such action 
be first secured. This amendment will 
be submitted to the Conference at its 
next meeting and will undoubtedly be 
ratified. The Conference is, therefore, 
today in a position to render prompter 
service than at any time in the past 
and invites the submission to it by 
members of the American Bar Associa- 
tion of any subjects for either uniform 
or model acts upon which its coopera- 
tion may be deemed helpful. 

The American Law Institute, in dis- 
charging its monumental task of re- 
stating existing law, reached the con- 
clusion that it was desirable to pre- 
pare certain acts, either modifying the 
law as it now stands or covering recent 
developments of the law, for submission 
to the States for statutory enactment. 
About a year ago an arrangement was 
effected between the American Law In- 
stitute and the Conference whereby the 
preparation of certain of these drafts 
could be undertaken as a joint enter- 
prise through the cooperation of com- 
mittees representing both the Institute 
and the Conference. At the present 
time William A. Schnader, of Phila- 
delphia, who is acting as the official 
draftsman of a proposed act on the sub- 
stantive law of aeronautical flight, is 
also the Chairman of the Committee 
which represents the Conference in this 
important work. Another act, to be 
known as an Estates Act, is also in 
process of preparation by joint com- 
mittees. 


Uniform Acts on Important Sub- 
jects Being Prepared 

The Conference itself now has com- 
mittees at work preparing first drafts 
of uniform acts on the following in- 
teresting subjects: Uniform Act Fix- 
ing the Basis of Participation by Se- 
cured Creditors in Insolvent Estates, 
Uniform Act for the Liquidation of In- 
surance Companies, Uniform Act for 
the Control of Insurance Companies 
Illegally Doing Business in the State, 
Uniform Act Conferring Upon a Joint 
Tortfeasor Discharging the Liability 
the Right of Contribution from His 
Joint Tortfeasors, and a Uniform Act 
Relating to the Method of Discharging 
Sureties from Fiduciary Bonds and of 
Discharging Sureties on the Bonds of 
Public Officials and Employees. These 
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drafts and the drafts of 
many other proposed uni- 
form acts already intro- 
duced at former sessions 
of the Conference will re- 
ceive full consideration at 
the Kansas City meeting. 

The Boston meeting of 
the Conference was per- 
haps the most fruitful one 
of its entire history. Eight 
new uniform acts were 
finally adopted and a week 
later received the formal 
approval of the new House 
of Delegates of the Ameri- 
can Bar Association. A 
list of these acts appears 
in the October issue of the 
AMERICAN ASSOCIATION 
Bar JourNaAL at page 698. 

At the Boston meeting 
John H. Voorhees, of 
South Dakota, who had 
served most efficiently as 
Secretary of the Confer- 
ence for eight years, de- 
clined re-election and the 
Conference, acquiescing 
most reluctantly in his- de- 
cision to retire from this 
active service, selected 
William C. Ramsey, of 
Omaha, as his successor. 
Other newly chosen offi- 
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Association of American Law Schools Holds Annual 


Meeting — President Bogert Stresses Responsibility of 
Schools for Character and Ability and Number of 
Graduates — Soliciting Students Condemned 


HE Association of American Law 

Schools held its thirty-fourth An- 
nual Meeting at the Stevens Hotel, Chi- 
cago, Illinois, December 29-31, 1936. 
The attendance surpassed the record of 
any previous meeting, being slightly 
under five hundred. 

The address of the President, Pro- 
fessor George G. Bogert, University of 
Chicago, was delivered at the opening 
session. His topic was “The Future 
Work of the Association.” He dis- 
cussed the Association’s work in its 
stated objective of “improving legal 
education,” stressing the desirability of 
attempting to influence member schools 
in respect to pre-legal education, hours 


of teaching, salaries, standards for 
teachers, etc. He stressed the need of 
working with non-member schools, 


especially in view of the large percent- 
age of applicants for the Bar that 


graduate from such schools. He spoke 
of the responsibility of law schools in 
regard to the character and ability of 
graduates and number graduated in 
relation to the overcrowded condition 
of the Bar, and of the need of coopera- 
tion with the Bar Examiners of the 
States. He also talked of the part law 
teachers do and can take in work on 
legal publications. 


Schools Elected to Membership 


The Executive Committee recom- 
mended and the Association elected to 
membership the School of Jurisprudence 
of the College of William and Mary, 
Williamsburg, Virginia, and Fordham 
Law School, New York City. 

It also recommended and the Asso- 
ciation adopted an amendment to Article 
Six of its Articles of Association, 
which forbids member schools giving 


credit toward the first degree in law 
for law work done in an American law 
school which is neither a member of 
the Association nor approved by the 
Council of the Section on Legal Edu- 
cation and Admissions to the Bar of the 
American Bar Association. 

The general sessions this year were 
devoted almost entirely to a discussion 
of committee reports. One of the im- 
portant reports considered was that of 
the Committee on Curriculum. In con- 
nection with it, Professor Robert E. 
Mathews, of Ohio State University, re- 
ported on “The Present Views of the 
Law Schools on Pre-Legal Education,” 
based on the answers to a questionnaire 
sent to all member schools. Professor 
Malcolm Sharp, University of Chicago, 
spoke on “A Pre-Law Course.” Dean 
Everett Fraser, University of Minne 
sota, speaking on “An Integrated Course 
of Training for Lawyers,” described 
the new course that is being tried at 
his school in which the law work 1s 
spread over a longer period of time and 
interspersed with subjects that are not 
strictly law work. Professor Max 
Rheinstein, University of Chicago, dis- 


a asi 


orsoe hye 7s 





approt 
which 
plain | 
lum, ¢ 
tion fe 
by pr 
the se 
leges, 

pectiv 
advan 
pensat 
studen 
dents 

made 1 


convin' 
facts < 
extrem 
and th 
probler 
tion a 
mendat 
ize the 
in co- 
to take 
priate t 
organiz 
legal p 

In cc 
Commit 
Dean |] 
versity, 
of Law 
of Ohic 
State j 
srenne: 
cussed ‘ 
The | 
luncheo 
Decemb 
On tl 


| Associa 


dent F. 
Bar A 
Pound, 
addresse 


| devoted 


acterize 

At th 
a signif 
old Shey 
as Chai: 


} Admissi 


by Mr. | 
National 





i 


1 law 
n law 
er of 
Vv the 
Edu- 
of the 


were 
ission 
e im- 
1at of 
1 con- 
rt E. 
yy, 
of the 
tion,” 
nnaire 
fessor 
icago, 
Dean 
{inne- 
~ourse 
cribed 
ied at 
ork is 
1e and 
re not 
Max 
», dis- 





CuRRENT EVENTS 


151 





cussed the “Integration of Matter Not 
Strictly Legal in European Legal Edu- 
cation.” 
Disapproves Certain Kinds of Ad- 
vertising and the Soliciting 
of Students 

A Special Committee on Ethical 
Questions Involved in Advertising for 
al Soliciting Students reported a rec- 
ommendation that was adopted, as fol- 
lows: 

“Resolved, that this Association dis- 
approves (1) of law-school advertising 
which is not limited to statements of 
plain fact, such as the school’s curricu- 
lum, class hours, school year, and tui- 
tion fee, and membership in or approval 
by professional organizations; (2) of 
the sending of representatives to col- 
leges, or elsewhere, to interview pros- 
pective law students who have made no 
advances; (3) of the payment of com- 
pensation for soliciting or obtaining 
students; (4) of efforts to induce stu- 
dents in other law schools, who have 
made no advances, to transfer.” 

The Committee on Co-operation with 
the Bench and Bar made an interesting 
report devoted chiefly to a discussion 
of Bar Surveys. The Committee is 
convinced that the ascertainment of the 
facts about the legal profession is of 
extreme importance to the profession 
and that they have some bearing on 
problems of law schools. The Associa- 
tion adopted the Committee’s recom- 
mendation that the Association author- 
ize the Executive Committee, acting 
in co-operation with the Committee, 
to take such steps as may be appro- 
priate to seek funds and, if obtained, to 
organize a more extensive survey of the 
legal profession. 

In connection with the report of the 
Committee on Non-Member Schools, 
Dean H. W. Arant, Ohio State Uni- 
versity, spoke on “State Organizations 
of Law Schools,” describing the League 
of Ohio Law Schools, organized in that 
state in 1934. Professor James E. 
Brenner, Stanford University, dis- 
cussed “State Surveys of Law Schools.” 

The Chicago Bar Association gave a 
luncheon in honor of the delegates, on 
December 30, 

On the evening of December 30, the 
Association held a “Smoker.” Presi- 
dent F. H. Stinchfield, of the American 
Bar Association, and Dean Roscoe 
Pound, Harvard Law School delivered 
addresses, The rest of the evening was 
devoted to a program that was char- 
acterized by fun and levity. 

At the final general session there was 
a significant report by Professor Har- 
old Shepherd, University of Cincinnati, 
as Chairman of the Committee on Bar 
oe. His report was discussed 
°y Mr. John Riordan, Chairman of the 
National Conference of Bar Examiners 


Mr. Oscar G. Haugland, Secretary to 
the Minnesota Board of Bar Examin- 
ers and Dean Bernard C. Gavit, In- 
diana University, a member of the In- 
diana Board of Bar Examiners. 


Advanced and Professional 
Degrees 

A report that attracted a great deal 
of attention and interest was the re- 
port of the Committee on Advanced 
and Professional Degrees, in which it 
was recommended that the degree of 
Juris Doctor be abolished as a first 
degree in law. There were various 
other recommendations by the Commit- 
tee. The matter was deemed so im- 
portant that final action was postponed 
until the next Annual Meeting. 


All of the Round Table Councils, 
fifteen in number, held discussions at 
this meeting, but the Association ap- 
proved a recommendation that each 
Round Table hold a meeting only once 
in every two years hereafter, instead 
of once each year. Next year, accord- 
ingly, there will be only seven Round 
Tables. 

The officers elected for the year 1937 
were: President, Lloyd K. Garrison, 
University of Wisconsin; Secretary- 
Treasurer, H. W. Arant, Ohio State 
University; Executive Committee, 
George G. Bogert, University of Chi- 
cago; John Hanna, Columbia Univer- 
sity; Philip Mechem, State University 
of Iowa. 





Washington Letter — Proposed Plan of Federal Reor- 
ganization and Fields of Operation in Which It 
Touches the Work of the Lawyer — Treatment of 


Regulatory Boards, etc. 


Administrative Reorganization and 
the Lawyer’s Business 
S Washington labors to work its 
way out of the avalanche of spec- 
ulation caused by the President’s reor- 
ganization message, the member of the 
bar wants to know just exactly how his 
methods of presenting matters before the 
federal bureaus and agencies will be 
affected if the plan is adopted substan- 
tially as outlined in the message and 
the report which it transmitted, entitled, 
“Administrative Management in the 
Government of the United States.” 
There are two principal fields of op- 
eration in which the proposed reorgan- 
ization plan touches the work of the 
lawyer in handling his clients’ busi- 
ness with the government. One is in 
seeking payment of claims which have 
been challenged or denied and the other 
is the presentation of cases of various 
kinds before the numerous regulatory 
commissions, bureaus, and boards. 
Claims Against Government 
Claims for Money Due: The report 
of the President’s Committee*on Ad- 
ministrative Management recommends 
that claims and demands by and against 
the government “should be settled and 
adjusted in the Treasury Department.” 
The office of an authoritative Comp- 
troller General, with a self-energizing 
veto on expenditures, as it has existed 
for fifteen years, would be abolished, 
although the report speaks merely of its 
name being changed to that of Auditor 
General. The name of the office over 
which he presides also would be 
changed, from General Accounting Of- 
fice to General Auditing Office. Thus 
would be eliminated the very effective 


brake which has existed on the pay- 
ment of many claims against the gov- 
ernment. Thenceforth, so far as the 
words of the plan go, the claimant need 
satisfy only the Treasury Department 
and the department wherein his claim 
originated that it should be paid. 
Auditors would be assigned in Wash- 
ington and throughout the country “to 
such stations . . . as will enable them 
currently to audit the accounts of the 
accountable officers.” “Such exceptions 
as may be taken to the transactions in- 
volved” would be certified forthwith to 
the Secretary of the Treasury. If the 
Auditor General should persist in his 
disagreement with the Secretary of the 
Treasury “concerning any expenditure” 
it would be his duty “to report such ex- 
ception to the Congress through such 
committees or joint committees as the 
Congress may choose to designate.” 
The plan does not suggest what Con- 
gress should be expected to do with 
the Auditor’s General’s “exceptions” re- 
ported to it. If the purpose is merely 
to aid in formulating future curative 
legislation where it may be thought 
needed, this route to a remedy by the 
particular claimant who feels aggrieved 
would seem to be decidedly circuitous. 
Perhaps it is not intended thus to af- 
ford him a remedy, since Congress does 
not have primarily executive or judicial 
functions, but rather that he should pro- 
ceed immediately to the Court of Claims 
or other federal court when his claim 
is denied by the Treasury Department. 
It apparently is the view of the Com- 
mittee on Administrative Management 
that it is a matter of no serious concern 
to the Government that, before taking 
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final action, it should be as nearly right 
as reasonably possible on the legal ele- 
ments of its dealings with those having 
claims against it. Hence, there is no 
provision for an independent legal re- 
view or quasi-judicial consideration of 
claims about to be disallowed, most of 
which are potential lawsuits against the 
United States. 


“Independent Audit” Provided 


The plan provides an “independent 
audit” through the General Auditing 
Office which, in some undescribed fash- 
ion, seems, according to its position in 
the set-up, to come under the Bureau 
of the Budget, one of the “three man- 
agerial agencies of the President.” The 
General Auditing Office is not to be a 
wholly separate entity, accountable only 
to the President, for then there would 
be four such “managerial agencies,” 
since two, in addition to the Bureau 
of the Budget, are mentioned and de- 
scribed, namely, the Civil Service Ad- 
ministration and the National Resources 
Board. But, in any event, there is to 
be no vestige left of the Comptroller 
General’s check on the legality of pro- 
posed disbursements. 

The services of an interdepartmental 
umpire are to be provided. Where dif- 
ferences of opinion arise between the 
Secretary of the Treasury and the heads 
of the other departments “as to the 
jurisdiction of the Secretary to settle 
public accounts,” the matter is to be 
referred to the Attorney General. 
Whether the same reference is to be 
made if the Department of Justice it- 
self, in respect to one of its own ac- 
counts, is disputing the Secretary of 
the Treasury’s action, the report does 
not say. The Committee probably does 
not mean quite what it says about refer- 
ring to the Attorney General disputes 
as to the jurisdiction of the Secretary 
of the Treasury “to settle public ac- 
counts”; because, just previous to the 
words quoted is where it had stated 
that such accounts “should be settled 
and adjusted in the Treasury Depart- 
ment.” Apparently what it means to 
have referred is disputes as to whether 
the issue raised in respect to any ac- 
count or type of accounts is merely an 
accounting issue and therefore to be set- 
tled by the Treasury Department; or 
whether it is an issue involving the 
policy or welfare of the other depart- 
ment wherein the account arose, and 
not primarily an accounting question, 
so that the latter department shall be 
the one to determine whether the bill 
is to be paid. 

The provision prescribing the Attor- 
ney General’s proposed function in this 
respect states that, in order to avoid 
such conflicts and disputes, “and to make 
it impossible for the Secretary of the 


Treasury to usurp any of the powers 
vested in the heads of departments by 
the Congress, the Attorney General 
should be authorized to render opinions 
on such questions of jurisdiction (but 
not on the merits of the case) upon the 
request of the head of the department or 
upon the request of the Secretary of 
the Treasury, and the opinion of the 
Attorney General on such questions of 
jurisdiction should be final and bind- 
ing.” 
Some Speculative Possibilities 


It might be surmised that the absence 
of the Comptroller General’s office, with 
its control over expenditures, would re- 
sult in many more legal questions, when 
raised by claimants, being referred for 
answer to the Department of Justice 
under the regular procedure whereby it 
is the duty of the Attorney General to 
give legal advice to the heads of the ex- 
ecutive departments. Whether the prac- 
tice would grow up of readily referring 
all such questions to the Justice De- 
partment can be determined only by 
experience. 

Or, within the departments, there 
might develop, merely because of a need 
for it, the practice of formally referring 
to their law officers questions raised by 
those dealing with the department, per- 
haps with an opportunity offered the 
claimant to appear by counsel and pre- 
sent his case. The administrative re- 
organization plan makes no change in 
the status of the Solicitors of the vari- 
ous departments. Neither does it, by 
any direct provision, touch the matter, 
which was effected three or four years 
ago by an executive order, of placing 
within the Department of Justice prac- 
tically all the actual litigation work 
of the departments. 

To what degree the lack of a definite 
procedure for review as to the legal 
correctness of claims, independent of 
the departments where they originate, 
might increase the work of the federal 
courts would be difficult to predict. 
Much would depend upon the methods 
and discretion which would be used in 
the disallowance of claims by the Treas- 
ury Department. 


Regulatory Commissions and 
Boards 

Regulatory Commissions and Boards 
to be Covered into Departments. The 
full extent to which the quasi-judicial 
agencies might be tied in to closer con- 
trol by the Executive cannot, of course, 
be realized by the general public un- 
til some years after a plan of this kind 
were put into effect. The merely 
physical magnitude of the change may 
be suggested by the figures given in 
the President’s reorganization message. 
Conservatively estimated from state- 
ments which he makes, there now are 


———— 


approximately 86 agencies largely inde- 
pendent of executive control through the 
departments. This excludes the de. 
partments themselves and the agencies, 
as recounted above, which would con- 
tinue to operate directly under the 
President. Included among the organ- 
izations to be covered in to the varioys 
departments would be the Interstate 
Commerce Commission, the Federal 
Trade Commission, the Communications 
Commission, the Securities and Ex. 
change Commission, and the Federal 
Power Commission—to mention only a 
few of the more outstanding ones, 

As a solution of what it calls “the 
independent commission problem” the 
Committee on Administrative Manage- 
ment considers the correct plan for such 
a regulatory agency is that it should 
be set up within a department, and 
continues: “There it would be divided 
into an administrative section and a 
judicial section. The administrative 
section would be a regular bureau or 
division in the department, headed by a 
chief with career tenure and staffed un- 
der civil service regulations. It would 
be directly responsible to the secretary 
and through him to the President. The 
judicial section, on the other hand, 
would be ‘in’ the department only for 
purposes of ‘administrative housekeep- 
ing,’ such as the budget, general per- 
sonnel administration and material. It 
would be wholly independent of the de- 
partment and the President with re- 
spect to its work and its decisions. Its 
members would be appointed by the 
President with the approval of the Sen- 
ate for long, staggered terms and would 
be removable only for causes stated in 
the statute.” 


How Commissions Would Work 
Under New Plan 


It is suggested by the Committee that 
the division of work between the two 
sections would be relatively simple in 
that: “The first procedural steps in the 
regulatory process as now carried on by 
the independent commission would go to 
the administrative section. It would 
formulate rules, initiate action, investi- 
gate complaints, hold preliminary hear- 
ings, and by a process of sifting and 
selection prepare the formal record of 
cases which is now prepared in prac- 
tice by the staffs of the commissions. It 
would, of course, do all the purely ad- 
ministrative or sublegislative work now 
done by the commissions—in short all 
the work which is not essentially ju- 
dicial in nature. The judicial section 
would sit as an impartial, independent 
body to make decisions affecting the 
public interest and private rights upon 
the basis of the records and findings 
presented to it by the administrative 
section. In certain types of cases where 
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the volume of business is large and 
quick and routine action is necessary, 
the administrative section itself should 
in the first instance decide the cases 
and issue orders, and the judicial sec- 
tion should sit as an appellate body to 
which such decisions could be appealed 
on questions of law.” 

The report recounts that, “for 30 
years important regulatory functions 
have been carried on by the executive 
departments. The powers of the Sec- 
retary of Agriculture under the pack- 
ers and stockyards act are essentially 
the same in nature and importance 
as those of the regulatory commissions. 
And there are over 20 regulatory laws 
similarly administered.” 

The Committee further presents, in 
criticism of the present system, that, 
“under this arrangement the judicial 
phases of the regulatory process, involv- 
ing important rights of property, are 
handled by politically responsible, pol- 
icy-determining officials, a system far 
more open to attack than the proposed 
plan which carefully places the adju- 
dication of private rights in an inde- 
pendent judicial section.” 


Division of Functions Explained 


In explaining the development of this 
division of the administrative from the 
judicial functions within the independ- 
ent agencies, the report continues: “the 
idea of giving those phases of the ad- 
ministrative process which involve pol- 
icy and discretion to a different agency 
from that which issues orders or makes 
decisions after the manner of a court 
isa very old one. We find this prin- 
ciple working comfortably in our leg- 
islative courts, such as the Customs 
Court and the Court of Claims, or in 
that pseudo court, the Board of Tax 
Appeals. These bodies decide cases 
originating in the process of admin- 
istration and presented to them by ad- 
ministrative officers. It is true that they 
are not handling cases which are pre- 
cisely the same as those coming before 
the regulatory commissions, but they are 
established as they are in order that the 
tunctions of administration need not be 
imposed upon the officials who are 
charged with the adjudication of pri- 
vate rights and the public interest. This 
same segregation of function lies at 
the heart of the proposed plan. 

_ A groping after the same principle 
's iound . . . in those departments and 
agencies in which have been set up ap- 
pellate bodies, judicialized in varying 
degrees, which sift and review the pre- 
liminary decisions and orders of admin- 
istrative officers. This device has long 
been in operation in the Patent Office, 
the immigration and naturalization serv- 
ice, the Veterans’ Administration, the 


Treasury, and elsewhere. Here again 
we recognize the desirability of separat- 
ing the task of ultimate decisions upon 
private rights from the preliminary 
steps in which there is a larger element 
of administrative discretion. 


* * 


“|. . The present commissioners 
as a body would assume the status of 
a judicial section. The present staff 
of the commission under a responsible 
administrative chief could, with a mini- 
mum of disruption, be molded into an 
administrative section.” 


Essentials for Success of This Part 
of Plan 


The success of this part of the 
plan, if adopted, would depend largely 
on two elements, first the care with 
which Congress may safeguard the in- 
dependence of the “independent judicial 
section” of each commission or board; 
and second, the manner in which the 
Executive may choose to exercise his 
powers of appointment and removal. 
Humphrey’s Executor (Rathbun) v. 
United States, 295 U. S. 602; 81 Ct. 
Cls. 969, 976. 

The Committee makes no recom- 
mendation as to which way “that pseudo 
court, the Board of Tax Appeals,” 
should be thrown—that is, whether en- 
tirely out into the judiciary orbit or, 
along with any other loose boards, into 
one of the executive departments—in its 
case, presumably, into the Treasury De- 
partment. 

It would seem to be a fair inference 
that the methods of procedure before 
the various commissions and boards 
would not need to be changed immedi- 
ately, and perhaps not basically changed 
at all, except as uniformity of procedure 
among similar agencies might be devel- 
oped where feasible. On the other hand, 
there is no use in dodging the fact that 
the possibilities for changes in methods 
of practice before the commissions and 
boards upon their being departmental- 
ized are even more numerous than the 
prospective changes in procedure in re- 
spect to commercial claims against the 
government. 

In addition to the above-considered 
two principal fields of operation in 
which the reorganization plan may af- 
fect the work of a lawyer, it is of in- 
terest to note that it would place within 
the newly-to-be-created Department of 
Social Welfare the functions of admin- 
istering all federal eleemosynary, cor- 
rective, and penal institutions and of 
administering probation and parole. 

Numerous other features of the re- 
organization plan are of substantial in- 
terest to all citizens but are not of 
close professional concern to the bar. 


Whether the plan is to be put into ef- 
fect might be the point of greatest in- 
terest. Answers to that inquiry cover 
every possible shade of opinion between 
a positive affirmative and a direct nega- 
tive. One recent suggestion is that 
the plan has generated more resistance 
than was anticipated and that its net 
result likely will be the creation of the 
new departments of Social Welfare and 
of Public Works; the making of a few 
minor changes; and the granting of au- 
thority to the President to carry out, 
through executive orders, specified fea- 
tures of the plan. 

The sharpest clash of views is be- 
tween that of Senator Byrd who insists 
upon immediate and substantial re- 
trenchment and that of the President 
who mentions “waste” only as one of 
four things to be battled against through 
this new plan. Senator Byrd, in a 
statement to the press, says, “What we 
need is a drastic overhauling of the 
Government, the elimination of every 
useless agency and to co-ordinate a bal- 
anced business-like organization with- 
out expanding the present governmental 
structure.” The President, in his re- 
organization message, says, “Our strug- 
gle now is against confusion, against 
inefficiency.” 


Prospects for Emergency Agencies 


Whether discontinuance of the emer- 
gency agencies and functions can best 
be effected when they are inside or 
outside the regular departments is ex- 
plained in this manner by the plan it- 
self: “The inclusion of temporary and 
emergency activities within depart- 
ments, where they are brought into 
juxtaposition with established related 
services and under the surveillance of 
the regular managerial agencies for 
which we have provided, will, we think, 
subject them to a greater pressure for 
discontinuance than if they are left to 
themselves. As a matter of fact, de- 
mobilization is carried on by the over- 
head, not by the staff, and can be more 
vigorous when the overhead is perma- 
nent, as in a department, and is not 
itself marked for extinction.” 

The real answer will be found, of 
course, when it is determined from 
whom and when the urge to eliminate 
governmental functions will come and 
how strong that urge is. If they might 
be expected to eliminate themselves, 
then the plan’s solution has great merit. 
If the President is to disband them, it 
could, perhaps, be done a bit more 
smoothly as the plan suggests. If Con- 
gress is to do the retrenching, it, no 
doubt, could accomplish that end more 
fully before the various agencies be- 
come lost in the maze of the several 
departments. 
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News of the Bar Associations 


Nebraska State Bar Association Unanimously Recom- 
mends That Supreme Court Adopt Rule for Two 
Years of College Education Before Beginning Law 
Study—Bar Integration to Be Submitted to 
Plebiscite 


ee educational requir e- 
ments for bar applicants and a pro- 
posed plan of bar integration by rule of 
the Supreme Court were the centers of 
interest at the 1936 meeting of the 
Nebraska State Bar Association held 
on December 29th and 30th at the Pax- 
ton Hotel in Omaha. 


Increased Educational Require- 
ments Approved 


A report of the Committee on Legal 
Education recommending the adoption 
by the Supreme Court of a rule requir- 
ing two years of college before a can- 
didate for admission to the bar may 
take up the study of law was adopted 
by the association with scarcely a dis- 
senting vote. A committee from the 
state association has been appointed to 
confer with the Supreme Court and to 
tender to the court proposed rules put- 
ting this recommendation into effect. 


Bar Integration by Rule of Su- 
preme Court Favored 


A special committee on bar integra- 
tion, which was appointed by President 
L. B. Day at the close of the 1935 
meeting, recommended to the 1936 meet- 
ing a plan of integration by rule of the 
Supreme Court and submitted with its 
report proposed rules by which such or- 
ganization may be effected. The new 
plan met with favor and has the ap- 
proval of many lawyers who have in the 
past opposed integration by legislative 
enactment. Pursuant to the recom- 
mendation of the special committee the 
proposed plan is to be submitted to a 
vote of all the lawyers of the State and 
the results of the balloting reported to 
the Supreme Court for consideration. 

The meeting opened on December 
29th with an address by President James 
C. Mothersead on “Limitations on Leg- 
islation.” The program for the first day 
included Frederick H. Stinchfield, Pres- 
ident of the American Bar Association, 
who spoke on “Holiday Thoughts on 
the Profession” and Roscoe Pound on 
“The Prospect of American Law.” The 
outstanding speaker for the second day 
was Frank J. Hogan, of Washington, 





D. C., whose topic was “The Goode and 
the Badde.” 
New Sections Organized 

More than 500 lawyers were in at- 
tendance and the great majority par- 
ticipated in sectional meetings which 
were a feature of the second day. A 
Junior Bar section was organized and 
sections on Insurance Law; Municipal 
Law; Criminal Law; and Real Estate 
and Probate Law were formed. The 
meeting this year marked the first at- 
tempt at organizing the association into 
sections. All sections were well at- 
tended and such meetings promise to 
become an important factor in promo- 
ting interest in the activities of the As- 
sociation. 

Officers of the association for 1937 
are: C. J. Campbell of Lincoln, Presi- 
dent; Frank E. Randall of Omaha, Rob- 
ert R. Moodie of West Point, and Rob- 
ert M. Armstrong of Auburn, Vice- 
presidents ; Virgil J. Haggart of Omaha, 
Treasurer; and George H. Turner of 
Lincoln, Secretary. David A. Fitch 
of Omaha, was chosen as member at 
large of the Executive Council and 
members of the Council from two of 
the state’s six judicial districts are to 
be chosen by mail ballot within the next 





C. J. CAMPBELL 


President, Nebraska State Bar Association 





30 days. Harvey M. Johnsen of 
Omaha, who has served as Secretary 
for the past ten years and who declined 
re-election to that post, was chosen as 
Member of the House of Delegates of 
the American Bar Association. 
GEorGE H. TURNER, 
Secretary. 





State Bar of Nevada Holds Ninth Annual Meeting— 
President Cantwell Speaks on ‘‘Cause of the Defense- 
less’’—Past President Ransom Addresses Meeting 
on “‘ The Search for New Footings’’—New Officers 


HE ninth annual meeting of the 

State Bar of Nevada, held in Reno, 
Nevada, on January 15th and 16th, 
1937, was one of the most successful 
conventions the bar of this State has 
had to date. One hundred and eight 
lawyers, or well over forty per cent of 
the practicing lawyers of Nevada were 
in attendance, and a very active inter- 
est was shown in the session. 

The meeting had several unique fea- 
tures, one of which was a most in- 
forming and able address by the Past 
President of the American Bar Asso- 


ciation, Hon. William L. Ransom. 
After complimenting the local bar on 
the fact that Nevada ranks first among 
the states with respect to the percent- 
age of attorneys enrolled as members 
of the American Bar Association, Mr. 
Ransom delivered an inspiring address 
on the subject of, “The Search for 
New Footings.” With his usual force 
and clarity, he pointed out to the law- 
yers their duty of assisting the state 
and nation in arriving at that adjust- 
ment which will give due recognition 
both to the American ideals of liberty, 
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and to the unquestionable existence of 
a new order, social and economic. 
The meeting was opened by President 
Charles A. Cantwell of Reno, Nevada, 
and the President immediately an- 
nounced the appointment of a canvass- 
ing board. The Secretary then read 
the report of the Treasurer and the 
report of the Board of Governors. The 
report of the Board of Bar Examiners 
showed that during the past year eight- 
een applications for admission on ex- 
amination were considered, eleven were 
admitted by the Supreme Court. Two 
applicants were not permitted to take 
the examination because their general 
qualifications were insufficient. 


Counsel for Impecunious 
Defendants 

The President, Charles A. Cantwell, 
then delivered his annual address on 
the “Cause of the Defenseless,” and 
discussed the subject of providing coun- 
sel for impecunious defendants. He 
stated that under existing Nevada law, 
the practice seemed to be for courts to 
refer these cases to young and inex- 
perienced attorneys, which resulted in 
the defendants getting something less 
than a fair and impartial trial. He 
suggested that existing laws be repealed 
and that a new act be passed provid- 
ing for the appointment of public de- 
fenders in each judicial district, who 
would also act as attorney for the pub- 
lic administrators, and who would serve 
at the pleasure of the district judge 
appointing him. 

The annual bar dinner was held in 
the Dining Room of the Riverside Ho- 
tel, the Washoe County Bar being the 








J. M. McNamara 
President, State Bar of Nevada 





host at this occasion. Mr. Wm. Mc- 
Knight, President of the Washoe 
County Bar Association, presided and 
presented Hon. William L. Ransom and 
the new officers of the State Bar. A 
very novel skit was put on by the 
members of the local bar and a pleas- 
ing program of dance music completed 
the entertainment. 

Saturday morning Hon. Frank H. 
Norcross, Judge of the Federal Dis- 
trict Court for Nevada, gave a splendid 
address on the subject, “Natural Law 
in the Civil World,” which was en- 
thusiastically received by the bar. 

Committee reports dealing with leg- 
islative subjects, that were adopted by 
the association, were referred to the 
Law and Legislative Committee of the 
State Bar, for presentation to the pres- 
ent session of the Nevada Legislature. 

Mention should be made of the re- 
ports of the Local Administrative 
(Grievance) Committees, which during 
the past year has brought one dis- 
barment, two suspensions, and consid- 
ered many other disciplinary matters 
where no drastic action was necessary. 





The new President of the State Bar, 
Mr. J. M. McNamara, was presented 
to the convention by retiring President, 
Mr. Charles A. Cantwell, and pledged 
his best efforts in carrying into effect 
the will of the Bar, as well as, making 
at least one official visit to each Local 
Bar Association in the state during the 
coming year. 

The following officers of the State 
Bar of Nevada were declared elected 
and will serve for the ensuing year: 
President, J. M. McNamara, Elko; First 
Vice-President, Lester D. Summerfield, 
Reno; Second Vice-President, Howard 
E. Browne, Austin; Treasurer, Myron 
R. Adams, Reno; Secretary, A. R. 
Schindler, Reno. 

Board of Governors—District No. 1, 
Los Vegas, Frank McNamee, Jr.; No. 
2, J. M. McNamara, Elko; No. 3, How- 
ard E, Browne, Austin; G. J. Kenny, 
Fallon; No. 4, George A. Montrose, 
Gardnerville; No. 5, Wm. M. Gardiner, 
Reno; Harlan L. Heward, Reno; Ed- 
ward F. Lunsford, Reno; Lester D. 
Summerfield, Reno. 

A. R. Scurnpier, Secretary. 





Ohio State Bar Association Holds Successful Mid-W inter 
Meeting at Dayton—President Stinchfield Emphasizes 
Social Responsibility of Bar in Address at Dinner— 
President Murray’s Address—Business 

Transacted 


HE annual Mid-Winter Meeting of 

the Ohio State Bar Association, 
which was held at Dayton on January 
7th, 8th and 9th, 1937, proved to be one 
of the most successful meetings in the 
history of the organization. 

One of the highlights of the entire 
meeting was the dinner given Thursday 
evening honoring over one hundred 
members of the House of Delegates of 
the American Bar Association, who 
were taken by train to Dayton from 
Columbus at the conclusion of the first 
organization meeting of that recently 
established governing body of the 
American Bar Association. 

The toastmaster for the dinner, Hon. 
George R. Murray, President of the 
Ohio State Bar Association, was pre- 
sented by President Don R. Thomas of 
the Dayton Bar Association. After a 
brief address of welcome on behalf of 
the Ohio State Bar, President Murray 
presented representatives of the Ameri- 
can Bar before introducing Hon. George 
Maurice Morris of Washington, D. C., 
Chairman of the House of Delegates 
of the American Bar Association. 
Emphasizes Present-Day Demands 

on the Profession 

After briefly and humorously address- 


ing the group, Mr. Morris turned the 
speaker’s stand over to the Hon. Fred- 
erick H. Stinchfield of Minneapolis, 
President of the American Bar Asso- 
ciation, who stressed the necessity of 
legal advice being available at a price 
within the means of the general public 
and urged a greater activity on the part 
of the lawyers of the United States, 
closing with the assertion that “things 
have happened in this country which 
we do not like but which indicate that 
something is stirring everywhere that 
needs our guidance and our help, that 
needs a change in us, and that change 
is that we be not ethical merely but 
that we be moral, that our souls be 
touched, and that we do something for 
mankind.” 

The Ohio Midwinter Meeting was 
officially opened Thursday afternoon by 
the calling to order of the Taxation 
Section, which was presided over by 
Mr. Hugh M. Bennett of Columbus. 
Speakers for the Taxation Section 
meeting were Mr. John R. Kirk, Fed- 
eral Internal Revenue Agent in Charge, 
Cleveland; Mr. E. C. Ely, Federal In- 
ternal Revenue Agent in Charge, Cin- f 
cinnati; Professor Edison L. Bowers 
of Ohio State University, and Mr. 
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CONSERVATISM WHISPERED 


But 


Thrift Denied 
Delay 


MANY of the thousands of 
lawyers who availed them- 
selves of the first opportun- 
ity to acquire for their 
libraries a composite up-to- 
date text treatment of the American 
law did so because of the advantages 


offered the charter subscriber* to 
AMERICAN JURISPRUDENCE. 


PRICE AND GUARANTEE 
THE SPECIAL CHARTER SUBSCRIP- 
TION PRICE* AND DEFINITE COM. 
PLETION GUARANTEE* under which 
we offer at one-half price additional vol- 
umes after 49 if necessary to fully cover 
the law appealed to many lawyers. 


R.C.L. RENTAL PLAN 


THE NOVEL RULING CASE LAW— 
AMERICAN JURISPRUDENCE RENT- 
AL PLAN* under which it was no longer 


* Still in effect for a limited time only. 


— 
CA Scotch Dilemma... 
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necessary to wait for a completed legal 
alphabet and which gave full use 
of R. C. L. at a cost barely exceeding 
shipping charges was enthusiastically 
received. 


ALLOWANCES 
Owners of RULING CASE LAW AND 
PART SETS THEREOF were agreeably 
surprised at the generosity of the al- 
lowances. * 


You will also be pleased with the advantages 
and fairness of these offers, a request on your 
letter head to either Company below will bring 
full information. 


Published jointly and sold exclusively by 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. - 
BANCROFT-WHITNEY CO. - - 





Rochester, New York 


San Francisco, California 
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Darold I. Greek of Columbus, attorney 
for the Sales Tax Division of the Ohio 
Tax Commission. 


New Composition and Added Pow- 
ers for Committee on Legal 
Ethics 

The first part of Friday’s morning 
session was devoted to reports of com- 
mittees, following which President 
Murray delivered his annual address, 
in which it was recommended that the 
State Bar Committee on Legal Ethics 
and Professional Conduct be composed 
of a General Committee of nine me- 
bers, one from each appellate district, 
appointed by the State Bar Executive 
Committee, sitting in nine sections, with 
a sub-committee of five in each appel- 
late district, reporting to the General 
Committee; and that the Supreme Court 
adopt a rule appointing the State Bar 
General Committee on Legal Ethics and 
Professional Conduct as its commis- 
sioners empowered to make investiga- 
tions and file its conclusions of fact and 
law for hearing and disposition by the 
Supreme Court. 

The luncheon Friday noon was pre- 
sided over by Hon. William G. Pickrel 
of Dayton, former President of the 
Ohio State Bar Association, and the 
principal address was made by Hon. 
David A. Simmons of Houston, Texas, 
whose subject was “Law West of the 
Pecos,” in which he described the 
quaint laws created by a pioneer jus- 
tice of the peace. 


Address on Robinson-Patman Act 

Former State Bar President Robert 
Guinther of Akron presided over the 
Friday afternoon session, at which time 
reports of the committees on Probate 
Law, Industrial Commission, Legisla- 
tion and Insurance Practices were 
given. An address by Hon. Wright 
Patman, Member of the House of Rep- 
resentatives of the Federal Congress 
from the First Texas District, and co- 
author of the Robinson-Patman Price 
Discrimination Act, was then heard by 
members of the Association. Congress- 
man Patman took as the subject of his 
talk “The Outlook for* the Independent 
Merchant,” and discussed at length the 
various features of the Robinson-Pat- 
man Act, its constitutionality and its 
application to business, and stated that 
the sole purpose of the law was to re- 
store the application of the Golden Rule 
to business, and to prevent the crowd- 
ing out of the small independent mer- 
chant by the large, widely extended and 
highly capitalized organizations. He 
referred also to other bills pending, 
particularly one to prevent the avoid- 
ance of the payment of state sales taxes 
by the movement of goods in interstate 
commerce, and to prevent manufactur- 
ers from engaging in distribution in a 


manner which forces out of business the enforcement of laws which do not 


independent agencies formerly handling 
their products. He stated that the 
underlying principle of all these bills 
is to prevent the lessening of competi- 
tion. 

Saturday morning was devoted to 
general business of the Association, the 
meeting being presided over by Past 
President Simeon M. Johnson of Cin- 
cinnati. Committee reports were re- 
ceived at this time on the Unauthorized 
Practice of Law, Law Libraries, Legal 
Aid, American Law Institute, Criminal 
Law and Public Utilities. 

Andrew S. Iddings of Dayton pre- 
sided at the Saturday noon luncheon of 
the “School of Hard Knocks,” which 
was entertained by Chester G. Wise of 
Akron with a humorous address. Law 
School luncheons were held at the same 
time by alumni of Cincinnati, Harvard, 
Michigan, Ohio Northern, Ohio State 
and Western Reserve Universities. 


“Future Prospects of Federal Reg- 
ulation of Business” 


The committee reports Saturday 
afternoon were followed by the prin- 
cipal address of the afternoon, which 
was made by Hon. Donald R. Richberg, 
author of the present Railway Labor 
Act and co-author of the National In- 
dustrial Recovery Act of 1933, and 
former Executive Director of the Na- 
tional Emergency Council and Chair- 
man of the NRA Board, who took for 
his subject “Future Prospects of Fed- 
eral Regulation of Business,” dis- 
cussing the need, the appropriate remedy 
and the constitutional limits of Federal 
authority. 

He said that there are three parts to 
any adequate program for revision of 
the Anti-Trust Laws, which include re- 
writing the substantive law and pro- 
cedure to express clearly a national eco- 
nomic policy that is consistent, sensible 
and appropriate for an industrial na- 
tion; the establishing of an adequate 
implemented commission to apply and 
to enforce the law against monopolistic 
and unfair practices, with appropriate 
judicial review; and the establishing of 
an administrative agency authorized to 
apply the legislatively defined policy in 
encouraging and aiding business men to 
cooperate in improving the fairness and 
efficiency of industrial methods. 

After a careful discussion of the 
principles of law underlying such pro- 
cedure, he said that where there is a 
clear need for Federal legislation to 
regulate business for its own protection 
and in the public interest. Where the 
appropriate remedy becomes clear, not 
merely to the impatient reformer, whose 
vision may be visionary, but to the 
great masses of the people, there are 
no constitutional limitations to obstruct 


infringe upon the fundamental guaran- 
ties of civil liberty; that the character 
and quality of such legislation will de- 
pend upon the percentage of industrial 
leadership and legal talent which is 
exerted in mere obstruction to necessary 
reform in comparison with the percent- 
age which is devoted to solving the 
most vital, urgent problems of our gen- 
eration; and that future prospects may 
be described as in an airway weather 
report: “Fair weather, straight ahead, 
with thunderstorms on the right and 
left.” 


“The Education of the Lawyer” 

The three-day session was concluded 
Saturday evening with a banquet over 
which Sidney G. Kusworm of Dayton 
presided. The featured address of the 
evening, “The Education of the Law- 
yer,” was delivered by Dean Gordon 
Jennings Laing of the University of 
Chicago. Measuring up to his reputa- 
tion as one of the most popular after- 
dinner speakers of the country, Dean 
Laing entertained the audience with his 
witicisms in the early part of his ad- 
dress, and then launched into his plea 
for a broad general education as the 
foundation for the technical training of 
all lawyers. 

While many of the committee reports 
were preliminary to final reports to be 
submitted at a later date, some com- 
pleted studies and findings were re- 
ported and accompanied by recom- 
mendations, which are worthy of note 
at this time. The first is that of the 
Committee on Legal Education which 
was submitted by Professor C. M. Fin- 


frock of Western Reserve University 
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Che report approved the 


ot 4 leveland 
recommendations of the Committee of 


the Association of American Law 
Schools that in each state there be 
created a joint advisory committee, con- 
sisting of representatives of bar exam- 
iners and the law schools, to bring 
about a friendly cooperation between 
the two groups and more closely cor- 

The Committee 
meetings of bar 


relate their work. 
recommended joint 
examiners and law school representa- 
tives, to consider (a) an analysis of the 
scope of the bar examination in the 
light of existing curricula in approved 
Ohio law schools; (b) a study of the 
source and methods of drafting and 
erading examination questions; (c) 
taking into account other factors than 
the examination grade in determination 
f the right to practice, e.g., college 
ind law records; (d) the col- 
lection of data showing results of in- 


school 


dividual questions and type of questions, 
and the correlation of success in bar 


examinations with law school records. 


Recommendations on Legal Ethics 
and Professional Conduct 
The Committee on Legal Ethics and 
Professional Conduct, reporting through 
Dean H. W. Arant of 


recommended 


its Chairman, 
Ohio State University, 
that the Association, through a proper 
committee, be directed to present to the 
Supreme Court of Ohio for considera- 
the recommendation of 
ar Association that the 
Supreme Court assume exclusive juris- 
diction over reinstatement of disbarred 
or suspended lawyers, that no other 
court shall reinstate any such lawyer 


tion and action 
: 
I 


> 
> 


( 
the Cleveland 


and that no member of the bar removed 
r suspended by reason of conviction of 
a felony or unprofessional conduct in 
office, or removed or suspended for any 
remaining so removed or 
suspended for 


reason and 
a period of five or more 
years, shall be reinstated unless he com- 
ply with all of the requirements for 
original admission to the bar then in 


force. 


The Committee further recommended 
that the matter of the use of a firm 
name for a law firm where every person 
whose name is used is not a member of 
the Ohio Bar in good standing, pro- 
, that the name of a de- 
ceased partner may be used for a rea- 


vided, howe ver 


sonable time, not exceeding two years, 
be referred to the Committee on Pro- 
und Grievances of the 
\ssociation for con- 
revising the Canons of 
revision was being con- 


fessional I thics 
American Bar 
sideration when 
Ethics, which 
templated 


Activities of Committee on Unau- 
thorized Practice 

Joseph L. Stern of Cleveland, Chair- 

man of the Committee on Unauthorized 
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Practice of the Law, reported that the 
Committee activities had especially re- 
lated to the following types or classes 
of unauthorized practitioners: 

Laymen before administrative boards, 
commissions and tribunals; trade asso- 
ciations, service bureaus and protective 
or cooperative associations of specified 
groups or industries; collection agen- 
cies; law list publishers; realtors; lay 
adjusters of insurance or other claims; 
accountants, tax experts and tax ad- 
justers, and court attaches, including 
court clerks, court deputies, referees 
and special masters; as well as radio 
programs and the formation of corpora- 


tions whose articles indicate that the 
practice of any profession is one of the 
purposes or powers declared to be exer- 
cised by the proposed corporation. 
Other meetings which proved most 
interesting were the Real Estate Sec- 
tion Meeting which was presided over 
by Fred R. Place of Columbus, the 
Judicial Section, of which Supreme 
Court Judge Charles B. Zimmerman of 
Springfield was the presiding officer, 
the Prosecuting Attorneys’ Section, pre- 
sided over by Alvin F. Weichel of 
Sandusky, the Municipal Law Section, 
the Junior Bar Section, J. Robert Jones, 
Columbus, President, and the Council 
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For Your Protection 


In several legislatures this winter 
bills will be introduced for a Certi- 
fied Shorthand Reporters Act pro- 
viding for examination and certifica- 
tion in respect to competency of 
shorthand reporters as a prerequisite 
to appointment. Such acts tend to 
protect the court, counsel and clients 
from incompetents attempting to 
make the official record of a trial, 
and in states where similar laws now 
exist both judges and attorneys have 
found them entirely satisfactory. The 
NATIONAL SHORTHAND RE- 
PORTERS ASSOCIATION has en- 
dorsed such laws. Your support of 
this legislation in your jurisdiction is 
requested. Information concerning 
present statutes on the subject may 
be obtained from your local short- 
hand reporter or from the undersigned. 


A. C. Gaw, Secretary 
Elkhart, Indiana 

















of Delegates, comprised of representa- 
tives of local bar associations through- 
out the state, of which group John D. 
Andrews of Hamilton is Chairman. 
WitiiamM M. Hunter, 
Assistant Secretary. 


National Corporations 


A national system of charters and 
licenses for corporations has been pro- 
posed in a bill (S. 10) introduced by 
Senator O’Mahoney, of Wyoming, of 
which the title declares that it is “to 
regulate interstate and foreign com- 
merce by prescribing the conditions un- 
der which corporations may engage or 
may be formed to engage in such com- 
merce, to provide for and define addi- 
tional powers and duties of the Federal 
Trade Commission, to assist the several 
States in improving labor conditions 
and enlarging purchasing power for 
goods sold in such commerce, and for 
other purposes.” It is rumored that 
some such legislation has a good oppor- 
tunity of being enacted at this session. 

In a radio address, Senator O’Ma- 
honey discussed the bill and that ad- 
dress appears in the Congressional Rec- 
ord for January 15, 1937, 81 Cong. 
Rec. 324. The tenor of the plan is 
shown at the place where the Senator 
said: “The principle upon which I 
act is simplicity itself. I would require 
every corporation engaged in commerce 
among the States to take out either a 
Federal charter or a Federal license. 
The charters are for corporations yet 
to be created. The licenses are for 
corporations already created. By a li- 
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cense I do not mean a permission to do 
business which can be granted or with- 
drawn according to the will of some 
Government official. Not at all. The 
word is used merely to indicate the au- 
thority granted by the people’s Govern- 
ment to natural persons to engage in 
business among the States as a corpora- 
tion but on terms and conditions which 
public conscience recognizes as neces- 
sary if we are to have justice for la- 
bor, investor, and consumer. Into those 
licenses and charters will be written the 
fundamental powers of the corporation, 
the powers which define what it can 
and cannot do.” 





Congress Convenes 


On Tuesday, January 5, 1937, there 
assembled in Washington the Seventy- 
fifth Congress of the United States, a 
different day from the 3d day of Janu- 
ary having been by law appointed, pur- 
suant to the Twentieth Amendment of 
the Constitution. 

The second day of the session saw 
two important functions accomplished, 
the receipt of the President’s annual 
message at a joint session in the Hall 
of Representatives and, immediately 
prior thereto, the quadrennial counting 
of the electoral votes, under direction 
of the President of the Senate, “in the 
presence of the Senate and House of 
Representatives.” Twelfth Amendment 
of the Constitution. The House on the 
previous day had agreed to Senate Con- 
current Resolution 2 which defined the 
process of counting and recording the 
information from “the certificates and 
papers purporting to be certificates of 
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elected President and Vice President 
of the United States.” 

Upon following this procedure the 
next day it was determined that certain 
persons had been elected to the offices 
mentioned; that Franklin D. Roosevelt, 
of the State of New York, had received 
the greatest number of votes for Presi- 
dent and that John N. Garner, of the 
State of Texas, had the greatest num- 
ber of votes as Vice-President; and the 
votes received by each of these gentle- 
men was determined to “be a majority 
of the whole number of Electors ap- 
pointed.” Accordingly the announce- 
ment of such “state of the vote” was 
“entered, together with a list of the 
votes, on the Journals of the Senate 
and House of Representatives.” 

The membership of the Senate con- 
sists of: Democrats, 76; Republicans, 
16; Progressives, 1; Farmer-Labor, 2; 
and Independent, 1. The House is com- 
posed of: Democrats, 333, Democratic 
vacancy, 1; Republicans, 88; Progres- 
the electoral votes.” The Resolution 
provided for delivery of the result of 
the teller’s labors to the President of 
the Senate; that he should thereupon 
announce the state of the vote; and that 
this announcement should be a sufficient 
declaration “of the persons, if amy, 
sives, 8; and Farmer-Labor, 5. 
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